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lbany’s P
rovost 

for A
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aking the proceedings interesting, provocative, and lively.

José E
. C

ru
z

 



IN
TRO

D
U

C
TIO

N
José E

. C
ru

z

T
he papers that follow

 w
ere presented at the N

ew
 York L

atino R
esearch 

and R
esources N

etw
ork (N

Y
L

A
R

N
et) L

atino Im
m

igration policy conference, 
held on N

ovem
ber 3, 2006 at the U

niversity at A
lbany, State U

niversity of 
N

ew
 York. T

he conference drew
 an audience of close to 150 participants 

from
 A

cadem
ia, legislative offices, state agencies, and com

m
unity organizations 

throughout the state of N
ew

 York. B
y all accounts the conference w

as a  
trem

endous success. Yet, the challenge of dissem
inating its m

essage w
idely 

and of effecting som
e or all of the changes proposed during the proceedings 

rem
ains. It is our expectation that this publication w

ill contribute to the realiza-
tion of those tw

o goals.
T

he conference w
as held for tw

o sim
ple reasons: First, im

m
igration is a 

topic of historical and contem
porary im

portance. W
hen w

e began planning 
the conference, there w

as no doubt in our m
inds that in light of the attention 

paid by the 109th U
.S. C

ongress to im
m

igration reform
 and in the w

ake of the 
m

ass m
obilizations for im

m
igrant rights that took place in the Spring of 2006 

in N
ew

 York and elsew
here, im

m
igration w

as the topic that needed im
m

ediate 
attention. Second, the population of N

ew
 York State that is im

m
igrant and 

L
atino is significant. W

hile the term
 im

m
igrant is am

biguous, for our purposes, 
w

e define L
atino im

m
igrants as those w

ho presently are not citizens. In N
ew

 
York State, this am

ounts to 1.1 m
illion L

atinos from
 the C

aribbean, C
entral, and 

South A
m

erica. Together they com
prise 39 percent of all L

atinos in the state.

T
he U

rgency of Im
m

igration R
eform

Im
m

igrants today are not as large a proportion of the U
.S. population as 

they w
ere during the nineteenth and early tw

entieth century. B
etw

een 1901 
and 1910, for exam

ple, the U
.S. adm

itted a total of 8.7 m
illion im

m
igrants 

for an annual rate of 10.4 percent. D
uring the period from

 1991 to 2000, 
nine m

illion im
m

igrants entered the country but the annual rate w
as only 

3.4 percent. 1 Today im
m

igrants are m
ore visible despite being a sm

aller pro-
portion of the population because they look different than the society into 
w

hich they are supposed to integrate. A
lso, a significant num

ber, estim
ated at 

nearly 12 m
illion, are in the U

nited States w
ithout docum

entation, a fact that 

1 
Th

e
 a

n
n

u
a

l ra
te

 is c
o

m
p

u
te

d
 b

y d
ivid

in
g

 th
e

 su
m

 o
f a

n
n

u
a

l im
m

ig
ra

n
t to

ta
ls 

b
y th

e
 su

m
 o

f a
n

n
u

a
l U.S. p

o
p

u
la

tio
n

 to
ta

ls fo
r th

e
 sa

m
e

 n
u

m
b

e
r o

f ye
a

rs. Fo
r m

o
re

 
d

e
ta

ils g
o

 to
 h

ttp
://w

w
w

.c
e

n
su

s.g
o

v/c
o

m
p

e
n

d
ia

/sta
ta

b
/ta

b
le

s/07s0005.xls.
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is readily touted w
henever som

eone w
ants to em

phasize the severity of the 
im

m
igration problem

.
In the post-9/11 context, im

m
igrants have also com

e under intensified 
scrutiny. In 2005 the U

.S. C
ongress decided to m

ake it clear that im
m

igrants 
w

ere unw
elcom

e and a threat w
hen it voted to finance the construction of a 

w
all along the southern border. In 2006, even after the m

assive m
obilizations 

of M
ay 1st, im

m
igrants w

ere cam
paign fodder in a num

ber of congressional 
races. Today, m

any face deportation not because they are a threat or have 
com

m
itted crim

es but because they don’t know
 how

 to navigate the system
 or 

because of sim
ple bureaucratic errors. To com

pound m
atters, the judicial system

 
is increasingly unfriendly to the claim

s of im
m

igrants because it has little  
discretion. To be sure, M

uslim
s have borne the brunt of post-9/11 xenophobia. 

B
ut in that context, view

s about im
m

igration in general have shifted. W
here 

once im
m

igrants w
ere considered indispensable and a positive elem

ent of our 
heritage they w

ere now
 perceived to be a socioeconom

ic burden for the native-
born, an elem

ent that corroded our culture, and w
eakened our security.

T
here is evidence that im

m
igrants m

ake significant contributions to our 
econom

y and society. T
hey help sustain the national econom

y. T
hey enrich 

our cultural heritage through language, m
usic, and the arts. D

espite rhetoric 
to the contrary, their im

pact on public sector budgets is sm
all and the notion 

that im
m

igrants abuse the w
elfare system

 is false. For exam
ple, few

er than 3 
percent of im

m
igrants receive food stam

ps. T
hey pay sales and property taxes 

and, ironically, through the use of false social security num
bers undocum

ented 
w

orkers help subsidize the U
.S. T

reasury.
N

evertheless, public discussion of im
m

igration ignores, dow
nplays, or 

challenges the veracity of these contributions. T
he debate on im

m
igration 

reform
 tends to focus on the question of num

bers and security. C
hanges to 

our im
m

igration policy are urgently needed but volum
e and security should 

not be the sole concern of reform
 initiatives. O

ur conference w
as one effort 

to shift the debate tow
ards tw

o critical questions: W
hat should im

m
igration 

policy accom
plish?; and, w

hat are som
e of the issues it should focus on, par-

ticularly in N
ew

 York State? W
e hope this publication helps policym

akers 
find adequate answ

ers to those questions. 

T
he Significance of a Focus on L

atinos
Since M

exicans are the largest im
m

igrant group in the U
nited States, no 

analysis of im
m

igration or im
m

igration reform
 is com

plete w
ithout a focus 

on L
atinos. In 2000, N

ew
 York State counted 260,889 M

exican residents; 
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the num
ber for N

ew
 York C

ity w
as 186,872 or 72 percent of the state total. 

W
hile these are significant num

bers, proportionally they reflect a sm
all pres-

ence: less than 2 percent of the total state population and 2.3 percent of the 
population of N

ew
 York C

ity. O
fficial num

bers, how
ever, do not portray the 

presence of this population in the state accurately because undocum
ented 

individuals are excluded. Further, the im
pact that M

exican im
m

igrants have 
on the econom

y and the relevance of their presence for im
m

igration policy 
are far greater than their num

bers. 
A

 focus on L
atinos is im

portant because as a w
hole their presence in the 

state is prom
inent. From

 1990 to 1995, the population of the state grew
 in 

num
bers by 0.86 percent. In contrast, betw

een 1990 and 1996 the L
atino 

population saw
 a 15 percent increase. In 2000, L

atinos w
ere 15 percent of the 

state’s population, 18 percent of the N
ew

 York M
etro A

rea, and 27 percent of 
the population of N

ew
 York C

ity. Further, betw
een 2000 and 2005 N

ew
 York 

State lost about 2 percent of its population w
hile L

atino num
bers increased 

by 6 percent. In 2004, the second largest group of im
m

igrants adm
itted to the 

state w
as D

om
inicans. 

In 2000, L
atinos in the state num

bered 2,846,469. O
f these, 2,160,554 

or 75.9 percent resided in N
ew

 York C
ity. In the A

ssem
bly D

istricts w
here 

L
atinos are 40 percent of the population or m

ore, they num
bered 1,222,860 

or 42.9 percent of the L
atino state population and 56.5 percent of the city 

total. It is in these locales that dem
ographic concentration does its nefarious 

m
agic, m

aking it seem
 as if the im

m
igration problem

 w
as com

pletely out of 
control. E

ven though Puerto R
icans are the largest L

atino sub-group in N
ew

 
York State, close to 64 percent of L

atinos are M
exican, D

om
inican, C

uban, 
Spanish, or South/C

entral A
m

erican. A
fter subtracting the Puerto R

ican  
com

ponent, L
atinos are still a sizable m

inority: 17 percent of the population 
of N

ew
 York C

ity and 7 percent of the population of the state. A
lso, 66 percent of 

L
atinos in the state w

ere foreign-born in 2000; and of those, 59 percent w
ere not 

citizens. T
his translates into m

ore than one m
illion residents, about 6 percent of 

the total population, that are directly affected by im
m

igration policy. 
L

atinos are not just significant dem
ographically. T

hey also are the m
ost 

visible target of im
m

igration m
easures—

from
 efforts to require verification 

of citizenship to receive M
edicaid to the latest raid on a factory em

ploying 
undocum

ented w
orkers. E

ven P
uerto R

icans, w
ho are citizens by birth, 

can be affected by im
m

igration issues on account of ethnicity and race. 
E

m
ployer verification requirem

ents, for exam
ple, w

hich apply to everyone, 
can be turned against them

 on account of color and/or physical traits. L
astly, 
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even after 9/11, L
atinos are the num

ber one scapegoat for everything that is 
negatively associated w

ith im
m

igration in culture, politics, the econom
y, and 

society. T
hey are strongly criticized if they relish their national identity. T

heir 
loyalty is alw

ays under question, no m
atter w

hat their econom
ic, social, and 

political contribution to the general w
elfare m

ay be. If you are a M
exican 

im
m

igrant and you w
ork hard year in and year out, nobody notices, unless 

it is the D
epartm

ent of H
om

eland Security on a publicity stunt. B
ut go to 

a dem
onstration and w

ave the M
exican flag once and you becom

e public 
enem

y num
ber one. W

henever our im
m

igration policy is called dysfunc-
tional, the focus is on w

hat happens along the southern border. W
hatever the 

proposed alternative m
ay be—

m
ore resources for the B

order P
atrol, m

ore  
M

inutem
en, or a new

 version of the B
erlin W

all—
the subtext, text, and pretext 

is clear: let’s keep M
exicans in their place. T

hus, public debate about im
m

i-
gration in the U

nited States is alw
ays full of references to M

exico, C
alifornia 

or Texas; rarely, if ever, do w
e hear m

ention of C
anada, B

uffalo, or U
pstate 

N
ew

 York. W
hen it com

es to im
m

igration policy, L
atinos are the B

arbarians 
at the G

ate. 

O
utline of the B

ook
T

he first tw
o chapters in this volum

e provide useful historical and political 
background. Supply-side analyzes of im

m
igrant flow

s from
 M

exico are usually 
focused on the role that econom

ic conditions play as a push factor for cross-
border m

ovem
ents. In C

hapter 1 Susan G
auss offers a different perspective. 

H
er account raises an interesting question: W

hat w
ould the contem

porary 
im

m
igration picture be if the M

exican labor m
ovem

ent truly represented the 
best interest of M

exican w
orkers? W

hile her assessm
ent is less than rosy, it 

nevertheless m
aps out a terrain that is w

orth exploring in m
ore detail. 

In 1994, im
m

igration historian K
itty C

alavita w
rote that U

.S. im
m

igration 
policy w

as doom
ed to fail. In her view, this w

as the case because im
m

igration 
policy w

as unable to reconcile the interests of em
ployers and w

orkers, did 
not address the political im

plications of the need for low
-w

age labor, and 
required police functions that w

ere at odds w
ith liberal dem

ocratic princi-
ples. If C

alavita is right, w
hat M

anuel G
arcía y G

riego tells us in C
hapter 

2 should com
e as no surprise: as im

m
igration policy failures becom

e m
ore 

evident, the tendency am
ong policym

akers is to react by proposing largely  
sym

bolic m
easures.

In C
hapter 3 Im

m
anuel N

ess explores the im
plications for L

atino 
im

m
igrants of m

aking guest w
orker program

s the centerpiece of a new
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im
m

igration policy. In his view, the guest w
orker strategy is bound to w

ork 
w

ell for em
ployers by m

aintaining a steady flow
 of com

pliant w
orkers. L

abor 
is right to oppose guest w

orker program
s, he tell us, but this m

ay be a futile 
stance. Instead, w

hat is necessary is a strategy that is global in scope and 
focused on the right of all w

orkers to organize.
T

he C
hapters in Section 2 docum

ent and analyze econom
ic, social, and 

political challenges L
atino im

m
igrants face. A

m
y Sugim

ori notes how
 they 

are not alw
ays com

pensated fully for their labor. Im
m

igrant w
orkers that rely 

on their ow
n m

eans of transportation to w
ork but w

ho are unable to secure 
a driver’s license are put at a special disadvantage. T

hose w
ho do dom

estic 
w

ork find them
selves in double jeopardy by their im

m
igrant status and by 

the structure of their particular industry. Sadly, the paranoid and dem
agogic 

reaction by state officials to G
overnor E

liot Spitzer’s Fall 2007 proposal  
to grant driver’s licenses to undocum

ented w
orkers clearly show

s the utter 
disconnect that exists betw

een the realities of im
m

igrant life and im
m

igration 
policy as w

ell as the difficulties facing the struggle for im
m

igrant rights.
M

aud E
aster points out the inadequacy of having a m

onocultural state 
bureaucracy addressing the needs of the m

ore than one hundred and fifty 
diverse cultures that co-exist in N

ew
 York. She also indicates that it is im

por-
tant for state governm

ent to address the issues im
m

igrants face w
ithout 

succum
bing to pressures to enforce federal im

m
igration law. W

ithout this 
bifurcated approach, she argues, all im

m
igrants—

docum
ented or not—

w
ill 

be driven underground, aw
ay from

 public life and from
 the possibility of 

successful social integration.
O

n the face of it, political representation should be the least of im
m

igrant 
concerns. In C

ongress, the N
ew

 York delegation includes tw
o L

atinos that 
represent parts of the B

ronx, M
anhattan, B

rooklyn and Q
ueens; in the State 

legislature four L
atino Senators and 12 L

atino A
ssem

blym
en provide  

representation; in the city itself, w
ith 10 m

em
bers, L

atinos are 20 percent of 
the city council. Yet, L

atinos lack parity in representation and their voice in 
the political process is m

uted. In 2004, for exam
ple, only 51 percent of L

atinos 
registered to vote in the state and of those only 30 percent cast a ballot. 
P

olitical m
arginality is therefore a serious problem

. T
his results in neglect of 

L
atino concerns. A

ccording to R
on H

ayduk, the problem
 is com

pounded by 
the inability of noncitizens to vote. A

s H
ayduk dem

onstrates, noncitizen vot-
ing is an alternative that is firm

ly grounded in logic and history. U
nfortunately, 

his proposal to allow
 noncitizens to participate in the electoral process w

ith full 
voting rights is not likely to be m

et w
ith m

uch support from
 policy m

akers. 
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E
nfranchising noncitizens is the right thing to do but, if the reaction to  

G
overnor Spitzer’s proposal to grant driver’s licenses to undocum

ented w
orkers 

is any guide, it is not som
ething that w

ill happen anytim
e soon. 

H
istory tells us that N

ew
 York State has been an incubator for national 

policies. T
he law

 tells us that as far as im
m

igration policy is concerned N
ew

 
York does not need to w

ait for the federal governm
ent to act. Im

m
igration 

reform
 is indeed a federal m

atter and no one really w
ants state governm

ent to 
enforce federal im

m
igration law. W

hat is needed is for N
ew

 York to do w
hat 

it can to afford L
atino im

m
igrants the dignity and respect they deserve. It is 

tim
e to stop using im

m
igration policy to im

plem
ent the police functions of the 

state apparatus. It is high tim
e to m

ake it instead a tool of socioeconom
ic and 

political integration. Successful integration breeds loyalty and loyalty m
eans 

security. T
reat L

atino im
m

igrants decently, give them
 rights com

m
ensurate 

w
ith their contributions, and they w

ill becom
e integrated and loyal m

em
bers 

of the polity. 
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H

A
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Th
e

 W
o

rld
 o

f M
exic

a
n

 W
o

rke
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 H
isto

ric
a

l Pe
rsp

e
c

tive

Su
sa

n
 M

. G
a

u
ss

A
bstract

T
he lon

g history of social in
ju

stice an
d u

n
ion

 cronyism
 in

 the w
orkplace in

 M
exico 

have been
 im

portan
t factors in

 the su
ccessive w

aves of M
exican

 m
igration

 to the 

U
n

ited S
tates in

 the tw
en

tieth cen
tu

ry. T
his paper exam

in
es labor organ

izin
g an

d 

w
orker iden

tity sin
ce the M

exican
 R

evolu
tion

 of 1
9

1
0

-1
9

2
0

. In
 doin

g so, it sheds 

light on
 the w

orkin
g class’ radical roots, as w

ell as on
 the political corru

ption
 an

d 

repression
 that have characterized u

n
ion

 au
thority sin

ce the 1
9

4
0

s. U
ltim

ately, it 

argu
es that the origin

s of w
orkers’ cu

rren
t dem

an
ds for social ju

stice an
d dem

ocracy 

in
 both M

exico an
d the U

n
ited S

tates lay in
 a rich past of political en

gagem
en

t an
d 

pu
blic dem

on
stration

.

In N
ovem

ber 1914, M
exican anarchist R

icardo Flores M
agón issued his 

“M
anifesto to the W

orkers of the W
orld.” From

 exile in the U
nited States, 

he predicted that the fight of the “‘w
age slave’ has no frontiers,” and w

arned 
that if M

exican w
orkers lost the R

evolution of 1910-1920, M
exico “w

ould 
becom

e an ideal land for business because of low
 salaries, and A

m
erican w

ork-
ers w

ould find their firm
s and factories there instead of the U

nited States 
because it w

ould be m
ore profitable to em

ploy M
exicans.”

1 T
he w

orkers that 
Flores M

agón helped to organize and inspire before he w
as forced into exile 

ultim
ately did w

in im
portant gains as a result of the R

evolution. Yet they  
continue to battle against low

 w
ages and unem

ploym
ent, now

 in the face 
of new

 forces associated w
ith neoliberalism

 and globalization. T
hese factors 

have been critical in explaining w
hy m

illions of M
exicans have em

igrated to 
the U

nited States during the tw
entieth century. H

ow
ever, equally influential 

in spurring M
exicans to leave for the U

nited States has been the breach of 
legal rights guaranteed by revolutionary era legislation, including the rights to 
organize, to union autonom

y, and to political dem
ocracy. T

herefore, exam
in-

1 
N

o
rm

a
n

 C
a

u
lfie

ld
, M

exic
a

n
 W

o
rkers a

n
d

 th
e Sta

te, Fro
m

 th
e Po

rfiria
to

 to
 N

A
FTA

 
(Fo

rt W
o

rth
: Texa

s C
h

ristia
n

 U
n

ive
rsity Pre

ss, 1998), 1.
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ing M
exico’s radical labor history can shed light on som

e of the econom
ic, 

social, and ideological m
otivations prom

pting M
exicans to em

igrate to the 
U

nited States, and suggest potential im
plications for organizing M

exican 
im

m
igrants in the tw

enty-first century. 
In 1917, during the closing m

om
ents of the M

exican R
evolution, M

exico’s 
new

 ruling elites w
rote a C

onstitution that incorporated one of the m
ost pro-

gressive labor codes in the w
orld at that tim

e. Still in force today, A
rticle 123 

of the C
onstitution included provisions for eight-hour days, lim

its on child 
labor, days of rest, m

aternity leave at full w
ages, a m

inim
um

 w
age, overtim

e 
pay, and equal pay for equal w

ork regardless of sex. A
rticle 123 also included 

a provision stating “…
w

orkers shall have the right to organize for the defense 
of their…

interests, by form
ing unions…

”
2 Spurred by this new

 legislation, and 
the radical fervor of the R

evolution, the 1920s w
as an effervescent period in 

the M
exican labor m

ovem
ent, as C

om
m

unists, anarchists, C
atholics, ow

ners, 
and even the state itself fought to organize M

exico’s w
orkers. So successful 

w
ere the com

m
unists in the early days, that, w

ith the support of the Industrial 
W

orkers of the W
orld, they form

ed the M
exican section of the W

obblies and 
the M

exican C
om

m
unist Party.

B
y the 1930s, four m

ajor labor organizations struggled for control of  
the M

exican w
orking class. T

he conflicts betw
een unions w

ere intense, and 
violence and even m

urder w
ere com

m
on. In 1931, in an effort to overcom

e 
labor strife w

hile breaking the C
om

m
unist hold over labor, the state insti-

tuted a labor law
 aim

ed at codifying A
rticle 123 and the rights of w

orkers. 3 
T

hese conflicts over labor organizing, as w
ell as over the 1931 Federal L

abor 
L

aw, anticipated one of the m
ost enduring sources of tension in M

exico in 
the tw

entieth century: that of the pow
er of the state to intervene in labor 

affairs. T
he m

ost lasting legacy of this law
 has been that it established the 

state as the m
ediator betw

een labor and capital.
Im

portantly, w
hile the 1931 Federal L

abor L
aw

 supplem
ented repression 

in the state’s efforts to suppress labor radicals, it also provided the legal fram
ew

ork 
for w

orkers to dem
and their full, constitutionally-guaranteed rights. A

nd in the 
1930s, in the hands of populist President L

ázaro C
árdenas (1934-40), the L

abor 

2 
“Th

e
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o
n
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n
 o
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rtic

le
s 27 a

n
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 123,” in
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e M
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s, e

d
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h
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e

n
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e
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n
 (D

u
rh

a
m
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u

ke
  

U
n

ive
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ss, 2002), 401.
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n
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 Textile
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d
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e A
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a
s 52 (Ju

ly 1995): 
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L
aw

 did exactly that. In those years, the Federal L
abor L

aw
 provided the legal 

foundation for extensive reform
s that, according to M

arxist scholar A
rturo 

A
nguiano, ended the ow

ners’ “anachronistic practice of exploiting the w
orking 

class to the point of exhaustion.”
4 T

hese reform
s included, am

ong other things, 
real w

age increases, a shift in shopfloor control from
 ow

ners tow
ard unions, 

executive support for strikes, and, perhaps m
ost im

portant, incorporation into 
P

resident C
árdenas’s revolutionary nationalist project. In exchange for these 

benefits, m
any w

orkers gave up their independence and joined the state-allied 
C

onfederation of M
exican W

orkers (C
T

M
). In the process, the ruling party  

gained an im
portant ally in its struggle to harness the energies of M

exico’s 
new

ly m
obilized m

asses. 
T

he dem
obilization of the 1930s w

ould ultim
ately prove detrim

ental 
to the labor m

ovem
ent how

ever, and, according to m
any scholars, w

as an 
early sign of the betrayal of the R

evolution that w
as to com

e beginning in 
the 1940s. G

lobal events, notably the struggle against fascism
, conveniently 

aided the state in its efforts to dem
obilize unions. For exam

ple, the M
exican 

C
om

m
unist P

arty abandoned its m
ore revolutionary positions in the 1930s 

and 1940s, w
ith C

om
m

unist unions often allying w
ith the state-affiliated 

C
T

M
. In doing so, they took their cue from

 E
arl B

row
der and U

nited States 
com

m
unists, w

ho w
ere in line w

ith Stalin’s calls for appeasem
ent w

ith dem
o-

cratic capitalism
 in an effort to forestall the spread of fascism

. 5 
In the 1940s, the state began the process of m

arginalizing com
m

unist 
unions from

 m
ainstream

 union politics. In 1948, the ruling Institutional 
R

evolutionary Party (PR
I), initiated the process of dism

antling and rebuilding 
M

exico’s rem
aining com

m
unist-dom

inated unions, including the pow
erful 

railw
ay, oil, and m

ining unions. U
sing legislation, repression, and C

old W
ar 

propaganda, the P
R

I replaced the leadership of these unions w
ith its cronies. 

C
alled the charrazo, for the penchant of the new

ly installed railw
ay union 

leader for charrería, or rodeo culture and dressing in traditional cow
boy style, 

it destroyed the left’s position w
ithin the m

ainstream
 labor m

ovem
ent. T

he 
C

T
M

, w
ith the P

R
I’s assistance, subsequently consolidated its hold over 

national labor. 6 

4 
A
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ro

 A
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Since the 1940s, the state-allied C
T

M
 has continued to dom

inate labor 
in M

exico. T
he organization has been m

arked by continuism
o, or the practice of 

leaders perpetuating them
selves in office, often for decades. O

ld-guard C
T

M
 

labor leaders, colloquially referred to as dinosaurios, drew
 closer to both ow

ners 
and the state through the tw

entieth century. D
ue to bribery and corruption, 

they have becom
e a w

ealthy elite in their ow
n right, as attested to by the 

vacation hom
es and luxury autos that m

any of them
 ow

n. T
heir m

ain task 
has been to deliver w

orker support for the P
R

I, especially in elections. T
heir 

defense of the w
orking class consequently has been tepid; in fact, labor lead-

ers them
selves have often been the forces behind production speed-ups or strike 

repression. In return, they have been guaranteed legal, political, and financial 
subsidies by the state, such as the pow

er over hiring and firing, state finan-
cial “donations,” and the involvem

ent of state authorities in union conflicts. 
T

hese subsidies have enabled C
T

M
 leaders to m

aintain control over the 
organization’s large, heterogeneous m

em
bership. A

t the sam
e tim

e, they have 
intensified the C

T
M

’s dependence on the PR
I, a situation exacerbated by 

the ruling party’s practice of supporting rival labor confederations in order 
to ensure that C

T
M

 leaders do not build an autonom
ous base of authority. 7 

A
m

id this institutionalization and politicization of the labor m
ovem

ent, the 
independent labor m

ovem
ent has struggled to survive.

For m
uch of the m

id-tw
entieth century, the inducem

ents for w
orkers to 

join in the P
R

I’s project w
ere high. D

raw
n by new

 industrial jobs that w
ere 

exploding am
id the M

exican M
iracle of the 1950s and 1960s, w

hen M
exico 

saw
 average annual grow

th rates of over six percent, rural m
igrants fled the 

countryside in search of urban opportunities. 8 D
uring that period, M

exico 
w

as transform
ed into an urban, industrial society. A

s of 2005, roughly three-
quarters of the M

exican population is urban, w
ith close to one-quarter living 

in the w
orld’s second-largest m

etropolitan area, M
exico C

ity. 9 Industry 
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accounts for close to 27 percent of its current G
D

P. 10 For M
exico’s unionized 

industrial w
orkers, the 1950s and 1960s w

ere a heady tim
e, as real w

ages rose 
steadily. M

ore im
portantly, as historian Steven B

achelor describes the im
pact 

of this transform
ation on M

exico’s population: “For these new
 industrial 

w
orkers, the …

factory becam
e a cauldron w

here laborers fashioned a new
 

political consciousness and social identity…
onetim

e cam
pesinos and rural 

dw
ellers took great pride in being at the forefront of national progress and 

m
odernization.” A

s one autow
orker declared, “‘I took real pride in saying I 

w
orked for G

eneral M
otors…

I w
as helping industrialize m

y country.’”
11 

A
long w

ith these rem
arkable gains, how

ever, cam
e problem

s. D
uring this 

era, em
igration to the U

nited States becam
e institutionalized in the B

racero 
program

 of 1942-1964. T
he em

igration of poor and w
orking class M

exicans 
w

as central to the ruling party’s national developm
ent strategy, facilitating 

social peace and industrial developm
ent am

id a scarcity of rural em
ploym

ent. 
For exam

ple, a disproportionate num
ber of perm

its, ranging from
 approxi-

m
ately 50-60 percent, w

ere issued to cam
pesinos from

 central M
exico. T

his 
region had presented som

e of the m
ost serious opposition to the anticlerical 

efforts of the postrevolutionary state, and its rural lands w
ere insufficient to 

sustain the rapidly expanding population. 12 Im
portantly, these m

igrants left 
for the U

nited States for m
any of the sam

e reasons that they continue to leave 
today, including a search for jobs, fam

ily, education, or even adventure. 13 
D

espite this m
ass exodus, population grow

th that outstripped job grow
th 

m
eant that poverty rem

ained endem
ic during the M

exican M
iracle; unem

-
ploym

ent and underem
ploym

ent w
ere chronic as w

ell. W
hile overall m

ost 
M

exicans enjoyed higher standards of living, the incom
e disparity betw

een 
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rich and poor exploded during the m
id-tw

entieth century. W
hile in 1958, the 

w
ealthiest five percent of M

exicans had incom
es that w

ere 22 tim
es that of 

the poorest ten percent, by 1970, that figure had grow
n to 39 tim

es. B
y 1980, 

the w
ealthiest five percent m

ade 52 tim
es the incom

e of the poorest ten per-
cent. 14 A

s the benefits of the M
iracle disproportionately accrued at the top, 

w
orkers increasingly becam

e disillusioned w
ith the corrupt leaders of the 

C
T

M
 and their rigid alliance w

ith the ruling party. A
s one autow

orker pon-
dered, “H

ow
 can these m

en w
ho accept bribes from

 the com
pany [be] 

expect[ed] to defend w
orkers?”

15 
T

he earliest m
anifestations that the independent labor m

ovem
ent had 

survived the purges of the late 1940s cam
e in 1958, w

hen an upstart m
ilitant 

group in the railw
ay union ousted the P

R
I-backed leadership. Facing dissent 

that w
as spreading to the teachers, telephone, and oil w

orkers unions, the 
P

R
I conceded an array of w

orkers’ dem
ands. T

he m
obilizations continued 

unabated. In M
arch 1959, the P

R
I responded, m

eeting the railw
ay strik-

ers w
ith repression. A

 handful of w
orkers w

ere killed, over three thousand 
w

orkers w
ere arrested, and about 20,000 w

orkers lost their jobs. In the end, 
about 500 w

orkers w
ere tried for a variety of offenses, and the strike’s leaders 

received sentences ranging from
 11 to 16 years. 16 A

long w
ith repression, the 

P
R

I continued to use the 1931 Federal L
abor L

aw
 to control labor during 

the 1950s and 1960s. In these decades, few
 independent unions w

ere able 
to attain the legal recognition required by law

 to be able to negotiate in 
national labor courts for w

orkers’ rights. T
he 1966 form

ation of the W
ork-

ers C
ongress, w

hich joined the C
T

M
 and an array of national unions and  

confederations into a single ‘peak’ labor organization dom
inated by the 

C
T

M
, further underm

ined opportunities for independent organizing by 
“m

ask[ing factional rivalries and jurisdictional conflicts] w
ithin a broadly 

inclusive labor forum
” identified w

ith the ruling party. 17 
T

he year 1968 cast new
 light on the m

arginalization and repression of 
independent organizing. In that sem

inal year, M
exico sought to show

case the 

14 Ju
d

ith
 A

d
le

r H
e

llm
a

n
, M

exic
o

 in
 C

risis, 2 e
d

. (N
ew

 Yo
rk: H

o
lm

e
s &

 M
e

ie
r Pu

b
lish

e
rs, 

1983), 103, 299 n
. 2. H

e
llm

a
n

 d
e

rive
s h

e
r d

a
ta

 fro
m

 Pa
b

lo
 G

o
n

zá
le

z C
a

sa
n

o
va

, “Th
e

 
Eco

no
m

ic D
evelo

p
m

ent o
f M

exico,” Scientific A
m

erica
n 243, no. 3 (Sep

tem
b

er 1980): 202.

15 Ba
c

h
e

lo
r, “To

ilin
g

 fo
r th

e
 ‘N

ew
 Inva

d
e

rs’,” 307-08.

16 Fo
r a

n
 a

c
c

o
u

n
t o

f th
e strike, see C

a
u

lfield
, M

exica
n W

o
rkers a

nd
 the Sta

te, 110-120; 
a

n
d

 D
a

n
 La

Bo
tz, M

a
sk o

f D
em

o
c

ra
c

y, La
b

o
r Su

p
p

ressio
n

 in
 M

exic
o

 To
d

a
y (Bo

sto
n

: 
So

u
th

 En
d

 Pre
ss, 1992), 68-71.

17 M
id

d
le

b
ro

o
k, Th

e Pa
ra

d
ox, 151-53.



Th
e

 W
o

rld
 o

f M
e

xic
a

n
 W

o
rke

rs in
 H

isto
ric

a
l Pe

rsp
e

c
tive

    19

econom
ic successes of the M

exican M
iracle by hosting the O

lym
pic G

am
es. 

T
he m

odern buildings and sports arenas did little to hide the fact that the 
m

ajority of M
exicans continued to live in w

retched poverty. D
uring the 

sum
m

er of 1968, w
orking and m

iddle-class students engaged in a series of 
pro-dem

ocracy dem
onstrations. A

s the start of the O
lym

pics neared, ruling 
party leaders decided to use repression to subdue the grow

ing dem
onstra-

tions before international attention w
as focused on M

exico. T
he m

assacre 
that follow

ed accom
plished this task, but at great cost to the legitim

acy of 
the P

R
I.

In the face of the erosion of its legitim
acy, the P

R
I w

as forced to con-
cede to a w

ave of breakaw
ay union m

ovem
ents in the 1970s. R

adicalized by 
the failures of the M

exican M
iracle and the experience of 1968, how

ever, 
these m

ovem
ents transcended w

age issues and now
 included dem

ands for 
dem

ocracy and union autonom
y. B

y the m
id-1970s, over 100 independent 

unions had form
ed, including in textiles, the m

etal, rubber, and auto indus-
tries, and in food processing. B

etw
een N

ovem
ber 1975 and July 1976, this 

organizing translated into a serious threat to the regim
e, as electrical w

ork-
ers led a series of protests against corruption and the P

R
I’s particular brand 

of authoritarian dem
ocracy. T

hey w
ere joined by hundreds of thousands of 

auto, m
etal, telephone and university w

orkers, as w
ell as by students and 

peasants. U
nable to subdue the spreading dissent through negotiations, 

on July 16, 1976, the P
R

I ordered hired thugs and arm
y units to occupy 

im
portant electrical plants. T

housands of w
orkers w

ere sum
m

arily fired and 
replaced, and the m

ovem
ent w

as crushed. 18 B
y 1976, independent organiz-

ing once again w
as quiescent.

E
ven m

ore devastating for labor has been the econom
ic turm

oil that 
has crippled the M

exican econom
y since the 1980s. B

y the early 1980s, the 
M

exican M
iracle had given w

ay to the L
ost D

ecade, a ten-year period w
hen 

M
exico experienced little or no econom

ic grow
th. T

he austerity m
easures 

im
posed on M

exico by the International M
onetary Fund and other financial 

institutions as a condition for receiving loans and aid erased the m
id-century 

gains m
ade by M

exico’s w
orking classes. 19 T

his w
as a loss m

ade even m
ore 

stunning by the fact that real w
ages had clim

bed only slow
ly during the m

id-
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century burst of econom
ic grow

th. In fact, scholars estim
ate that the decline 

in real w
ages of the 1940s w

as only recuperated in the late 1960s. 20 T
he eco-

nom
ic turm

oil of the 1980s erased even those gains. B
y 1986, approxim

ately 
tw

o-thirds of urban households existed below
 the official poverty line. E

ven 
unionized w

orkers, w
hose organizations had m

anaged to m
ake som

e gains 
during the m

id-century m
iracle, saw

 their w
ages drop precipitously dur-

ing the 1980s. B
y 1992, the m

inim
um

 w
age w

as w
orth only one-third of 

its 1981 value, w
hile non-w

age benefits such as subsidized transport, health, 
housing and food dried up. A

s political scientist Judith A
dler H

ellm
an states, 

“P
oor M

exicans have never been able to count on receiving a fair share of the 
national incom

e, but at least they could count on riding [public transporta-
tion] for the equivalent of a few

 pennies and buying a stack of tortillas to see 
them

 through the day.”
21 B

y the 1990s, even these basic necessities w
ere out 

of the reach of m
any M

exicans.
T

he econom
ic disarray of the past 25 years has provided a fresh clim

ate 
for the penetration of M

exico by foreign investm
ent, as com

panies have 
flooded into M

exico to take advantage of neoliberal policies and a w
orkforce 

w
eakened by econom

ic depression and decades of corruption and repres-
sion. For exam

ple, in 1987, Ford M
otor C

om
pany fired all of its w

orkers at 
its plant in C

uautitlán. W
orkers there previously had attained relatively high 

w
ages and control over the shopfloor in com

parison to other Ford factories. 
Im

m
ediately after the m

ass firing, the com
pany rehired the original w

orkers 
under a new

 contract that enhanced the authority of corrupt union leaders. 
W

orkers’ w
ages dropped overnight. W

hen the w
orkers tried to affiliate w

ith 
another labor federation, the C

T
M

 violently intervened to prevent it. 22 
T

he C
T

M
’s backing of the P

R
I has not been consistent in recent decades, 

and there have been instances w
hen the leaders of the C

T
M

 have protested, 
for exam

ple against the deterioration of real w
ages in the 1980s. M

ost of 
their objections have been sym

bolic. T
he C

T
M

 has m
ostly toed the party 

line, acting m
ore in the interests of business than of labor. A

long w
ith other 

official labor organizations, it has facilitated w
orkforce dow

nsizing, w
age 

lim
its, and industrial restructuring, all of w

hich the P
R

I pursued in order 
to prim

e the w
orkforce for the privatization of state-ow

ned com
panies and 
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expansion of ow
ner authority over labor. In essence, the P

R
I has reorganized 

and w
eakened unions in order to clear the w

ay for foreign investm
ent. 

T
hose w

orkers w
ho have challenged the state’s control of unions and the 

effects of neoliberalism
 have been m

et w
ith repression, including petroleum

 
w

orkers in 1989 and Ford auto w
orkers in 1990. In the case of the petroleum

 
w

orkers, the loss w
as especially devastating. T

hough aligned w
ith the P

R
I, 

the corrupt and often violent petroleum
 w

orkers’ union leaders, headed by 
Joaquín ‘L

a Q
uina’ H

ernández G
alicia, had regularly challenged the P

R
I 

in the tw
entieth century and forced concessions that had m

ade oil w
orkers 

am
ong the best paid in M

exico. A
fter the governm

ent’s repression in 1989, 
the union’s leaders w

ere replaced by state-im
posed leaders. T

he governm
ent 

asserted that in dism
antling the union, it w

as m
erely trying to prosecute the 

union’s leaders for crim
inal activities, including gun sm

uggling and m
urder. 

B
ut as one oil w

orker stated in the afterm
ath, “‘T

he blow
 that struck dow

n 
L

a Q
uina…

w
as not only a blow

 at him
 and his interests, but rather at the 

entire oil w
orkers union…

’”
23 T

his sort of repression continues today, as in 
the case of the governm

ent’s Spring 2006 replacem
ent of the m

ine w
orkers 

union leader, N
apoleón G

óm
ez U

rrutia, w
ith a governm

ent ally. T
he gov-

ernm
ent justified its actions w

ith accusations of corruption against G
óm

ez 
U

rrutia, w
ho now

 lives in exile in V
ancouver. B

ut all over M
exico, hundreds 

of thousands of m
iners w

alked off the job in protest. In response, the govern-
m

ent initiated a series of crackdow
ns, highlighted by the videotaped killing 

of tw
o striking w

orkers by police trying to break a strike at a m
ajor steel m

ill 
on A

pril 20, 2006. 24 N
evertheless, on A

pril 28, 2006, 200,000 m
iners and 

foundry w
orkers w

alked off the job to protest this repression. Strikes and 
w

ork actions continued throughout the rest of that year, though the July 
2006 election of conservative Felipe C

alderón to the presidency put new
 

pressures on the m
iners. O

w
ners becam

e bolder in underm
ining the protest-

ing w
orkers, and in O

ctober 2006, the m
ine w

orkers union began to press the 
governm

ent for a com
prom

ise. 25
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P
reparing the M

exican w
orkforce for the N

orth A
m

erican Free T
rade 

A
greem

ent (N
A

FT
A

) w
as a key goal of the P

R
I in the late 1980s and early 

1990s. B
ut the com

panies that have flooded into M
exico since 1994 have 

done little to relieve the country’s econom
ic problem

s. M
aquiladora jobs 

have little security, and w
orkers often labor under conditions that do not 

even m
eet federal m

inim
um

 standards. L
abor inspectors close their eyes to 

the w
ide array of abuses in an effort to create a clim

ate conducive to foreign 
investm

ent, w
hile traditional unions have done little to intervene. T

he labor 
law

s that seem
ed so prom

ising in the 1930s continue to be eschew
ed in favor 

of protecting ow
ners, both M

exican and foreign, in the interests of econom
ic 

grow
th. 26 P

resident V
icente Fox (2000-2006) rem

ained intent on insuring 
that M

exico’s com
petitive advantage w

ould rem
ain its cheap labor; the 2006 

election of Fox’s fellow
 m

em
ber of the conservative N

ational A
ction P

arty, 
Felipe C

alderón, augured m
ore of the sam

e.
A

t the sam
e tim

e, som
e of the m

ost vibrant organizing is currently taking 
place in com

m
unities surrounding the m

aquiladoras along the U
nited States-

M
exico border. W

orkers and com
m

unity organizers are joining to protest 
the environm

ental and hum
an degradation that is a hallm

ark of border cities 
such as R

eynoso and B
row

nsville. T
hese organizations along the border are 

certainly driven by w
idespread poverty and poor w

orking and living condi-
tions. Yet, the expectations engendered by revolutionary era legislation guar-
anteeing the rights to organize, to autonom

ous unions, and to dem
ocracy, as 

w
ell as the sense of betrayal resulting from

 their breach, have also inspired 
m

any M
exicans to continue organizing in the face of overw

helm
ing odds.

 N
A

FT
A

 has m
ade M

exico’s w
orkers acutely aw

are of the exploitation 
accom

panying globalization. Yet it has also provided them
 w

ith the opportu-
nity to organize in w

ays that transcend traditional union structures. N
on-tra-

ditional organizing is not new
 in M

exico. T
hroughout the tw

entieth century, 
w

orkers often forged cross-sectoral alliances in order to build a broader base 
that could counter the w

eight of the state and corrupt union bureaucracy. 
In this new

 era of globalization, how
ever, it is com

m
unity organizations 

and transnational labor organizations that have provided the structural and 
m

aterial m
eans for w

orkers to contest the alliance of international business 
and the state. Im

portantly, som
e of this organizing, such as the C

oalition 
for Justice in the M

aquiladoras, is crossing the very national borders that 
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Flores M
agón insinuated had to be overcom

e if w
orkers w

ere to challenge the 
exploitation attending the expansion of global capitalism

. T
hese grassroots 

organizations, som
e of w

hich prom
ote solidarity across M

exico, C
entral 

A
m

erica, and A
sia, are currently in the vanguard of the global struggle for 

w
orkers’ rights. D

espite the innovative form
 of these organizations how

ever, 
the struggle of M

exico’s w
orkers rem

ains fulfilling the rights guaranteed to 
them

 by the C
onstitution over eighty years ago.

H
istory has show

n us that there are no easy solutions for M
exican w

orkers 
living in the U

nited States either. E
fforts to deter em

igration to the U
nited 

States or encourage repatriation have largely been stopgap m
easures and 

have failed to address the m
ore deeply rooted structural causes of inequal-

ity and corruption that foster m
igration. A

lternatively, activists have focused  
on harnessing the joint energies of the U

nited States and M
exican labor 

m
ovem

ents to the cause of im
m

igrant rights. H
ow

ever, their attem
pts, too, 

have been erratic and incoherent, and underm
ined by a series of im

pedi-
m

ents to cross-border collaboration am
ong unions, including w

age disparities, 
incom

patible union structures, the low
 status of unions in the U

nited States, 
the continuing persecution of independent organizing efforts in M

exico, and 
the distinct dom

estic agendas of the labor m
ovem

ents. Since Septem
ber 11, 

2001, m
ore restrictive im

m
igration legislation and a political clim

ate hostile 
to M

exican im
m

igrants has further discouraged unions in the U
nited States 

from
 getting involved in im

m
igrant rights issues. 27 For these reasons, tradi-

tional labor unions seem
 unlikely to spearhead the struggle for the rights of 

M
exican m

igrants.
A

 m
ore prom

ising scenario envisions com
m

unity-based organizations 
joining rank-and-file w

orkers from
 both sides of the border w

ithin a com
m

on 
effort to im

prove the lives and defend the legal status of M
exicans living in 

the U
nited States. T

hese organizations have the capacity to draw
 from

 a 
w

ider array of com
m

unity m
em

bers than traditional labor organizations w
hile 

circum
venting m

any of the structural barriers to cross-border organizing that 
have ham

pered unions. Indeed, the im
m

igrant rights dem
onstrations that 

took place across the U
nited States in 2006 exploited the rich past of politi-

cal engagem
ent and public dem

onstration by M
exico’s w

orkers. B
y draw

ing 
on the skills, experiences, and frustrations of rank-and-file w

orkers on both 
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sides of the border, and joining the rights of the w
orking class to com

m
unity 

causes, these organizations have the potential to create a durable, lasting, and 
dynam

ic im
m

igrant rights cam
paign that could transform

 the very w
ay in 

w
hich people define im

m
igrant rights, as w

ell as how
 they organize in order 

to defend them
. 
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D
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9
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 of n

ew
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d 

rem
oval of u

n
au

thorized im
m

igran
ts. M

ore recen
tly, con

cern
s w

ith terrorism
 an

d 

secu
rity have also becom

e a focu
s of im

m
igration

 policy. D
u

rin
g the sam

e period there 

has been
 a grow

in
g con

sen
su

s am
on

g policy an
alysts as w

ell as am
on

g the gen
eral 

pu
blic, that im

m
igration

 policy has failed to achieve its m
ajor objectives. A

lon
gside 

failu
re, a m

arked an
d repeated ten

den
cy to m

ake sym
bolic chan

ges has been
 observed. 

T
his paper an

alyzes how
 these tren

ds, each poin
tin

g in
 a differen

t direction
, are 

closely in
terrelated. It also explores the reason

s w
hy sym

bolic respon
ses have stron

ger 

appeal as the policy failu
res becom

e m
ore eviden

t. T
he paper con

clu
des that in

 order 

to redu
ce the grow

th of the u
n

docu
m

en
ted popu

lation
, the U

.S
. govern

m
en

t m
u

st 

fashion
 a respon

se that com
bin

es a w
ider door for legal en

tries an
d em

ploym
en

t,  

an
d a n

arrow
er door for u

n
au

thorized im
m

igration
 from

 all sou
rces. W

ith respect  

to the com
pon

en
t that con

stitu
tes M

exican
 im

m
igration

, it is diffi
cu

lt to see how
  

a su
bstan

tive solu
tion

 can
 be crafted w

ithou
t the active participation

 of both the  

leadership of M
exican

 im
m

igran
t organ

ization
s an

d the M
exican

 govern
m

en
t.

Introduction: Failure (A
nd Som

e Success) in Im
m

igration Policy
O

ver the past three decades, U
.S. im

m
igration policy has been been m

arked 
by a succession of rem

arkable political failures. T
he m

ost striking of these are 
policy paralysis in the face of continued unauthorized m

igration (1975-1986 
and again since 2001) and the adoption of policies that have not w

orked w
ell 

or even produced large unintended and unw
elcom

e effects. T
he Im

m
igra-
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tion R
eform

 and C
ontrol A

ct (IR
C

A
) of 1986 ended one decade of paraly-

sis but its core provision, em
ployer sanctions, w

as oversold as a deterrent 
to illegal m

igration. Subsequent policy responses have had the unintended 
effect of accelerating the grow

th of the undocum
ented population in the 

U
nited States. Since about 1990, the unauthorized im

m
igrant population of 

the U
nited States has grow

n from
 som

ew
hat over one m

illion to about 12 
m

illion. P
olicy paralysis virtually guarantees a w

renching social and political 
experience w

hen these issues finally becom
e addressed.

For the fam
ilies of the 40 m

illion im
m

igrants, legal and illegal, there 
are other indicators of political failure. T

he w
ait for a legal im

m
igrant visa, 

depending upon the country and the visa category, can be several years. 
Spouses and children of legal im

m
igrants have about a seven-year w

ait. M
ost 

applicants w
ho are siblings of U

.S. citizens have an eleven-year w
ait—

22 
years for applicants from

 the P
hilippines. 1 T

he problem
 of visa backlogs is 

only partially the consequence of policy adm
inistration; it also is determ

ined 
by the dem

and for visas from
 countries that have a long-standing m

igration 
relationship w

ith the U
nited States. T

he political failures are m
ultiple: the 

difficult w
ait of relatives w

ho dutifully rem
ain in their country of origin, 

expecting their turn to com
e up at the end of an im

possibly long queue; the 
risks faced by fam

ilies w
ho choose not to w

ait, enter illegally or overstay a 
visa, and reside illegally in the U

.S. during the several years as their paper-
w

ork gets processed; and the anger felt by m
em

bers of both groups at the 
prospect that still others w

ho do not qualify for a visa m
ay obtain legalization 

or “am
nesty” w

ithout having to endure this w
ait.

Im
m

igration issues also have cast a shadow
 over U

.S. relations w
ith its 

L
atin A

m
erican neighbors, especially M

exico. In 2001, recently inaugurated 
presidents G

eorge W
. B

ush and V
icente Fox held a sum

m
it that initiated a 

consultation process intended to end in bilateral agreem
ent, the reduction 

of illegal entries from
 M

exico, a decline in m
igrant deaths in the A

rizona 
desert, and the adoption of a series of policies designed to facilitate the entry 
of tem

porary w
orkers and reduce m

igration pressures in com
m

unities of ori-
gin. T

hat process began to face significant obstacles at m
id 2001, and w

as 
short-circuited by 9/11. T

he subsequent shift in U
.S. public opinion against 

all im
m

igration em
boldened efforts to build a new

 w
all along part of the 

U
.S.-M

exico border in order to deter illegal entries. B
ilateral relations have 

soured since then. O
utgoing M

exican president V
icente Fox announced that 

1 
 U.S. D

e
p

a
rtm

e
n

t o
f Sta

te
, V

isa
 Bu

lle
tin

 V
III, 97 (Se

p
t. 2006). 
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M
exico w

ould protest the U
.S. decision to expand construction of a bar-

rier at the border, and incom
ing M

exican president Felipe C
alderón openly 

criticized the sam
e policy during the first B

ush-C
alderón sum

m
it in 2007. 

G
uatem

ala’s leaders also expressed concerns regarding im
m

igration during 
P

resident B
ush’s visit to that country. 2

T
he failures of im

m
igration policy are so apparent that it is often forgotten 

that the U
.S. also has had significant successes. T

he U
nited States has success-

fully absorbed m
ore im

m
igrants than the rest of the w

orld com
bined and, 

although this absorption has not been w
ithout incident, it com

pares favorably 
w

ith the experience of industrial dem
ocracies in W

estern E
urope and Japan. 

Som
e im

m
igrants—

A
sians particularly—

have achieved notable socioeconom
ic 

progress and lent continuing support to the founding m
yth of the U

nited 
States as the land of opportunity. M

oreover, although the U
.S. has struggled 

w
ith im

m
igration regulation during the past half century, this also has been 

the case w
ith W

estern E
urope, and the U

.S. has avoided som
e of the m

ore 
serious policy blunders of its neighbors across the A

tlantic. 3 
In this essay I focus on one pattern closely associated w

ith policy failure: 
the em

phasis of sym
bolism

 over substance in the design and im
plem

entation 
of policy. I argue that this pattern is not new. T

here have been long peri-
ods w

hen political sym
bolism

 seem
ed to overshadow

 substantive changes in 
im

m
igration policy. Since at least the m

id 1980s w
e again find ourselves in a 

policy environm
ent in w

hich the m
eans adopted are obviously inappropriate 

for the ends, w
here governm

ent action is crafted in order to send a m
essage 

rather than to achieve adm
inistrative goals, and the unintended consequences 

of policy loom
 large by com

parison to w
hat is achieved. T

he review
 of the 

earlier history and m
ore recent developm

ents is intended to place current 
trends in perspective, to offer som

e guidance on how
 to interpret them

, and 
to assess the possibilities of a course correction.

Sym
bolism

 in Im
m

igration Policy M
aking, 1882-1986

In this essay I classify three different types of im
m

igration policies as sym
bolic. 

2 
 “M

exic
a

n
 p

re
sid

e
n

t c
ritic

ize
s ‘a

b
su

rd
’ U.S. b

o
rd

e
r p

o
lic

ie
s,” W

a
sh

in
g

to
n

 Po
st, 17 

M
a

rc
h

 2007, A
10; “In

 G
u

a
te

m
a

la
 im

m
ig

ra
tio

n
 to

p
s U.S. a

g
e

n
d

a
,” Lo

s A
n

g
eles Tim

es, 
13 M

a
rc

h
 2007.

3 
C

o
m

p
a

re
 th

e
 U.S. exp

e
rie

n
c

e
 w

ith
 im

m
ig

ra
tio

n
 c

o
n

tro
l, fo

r exa
m

p
le

, w
ith

 th
e

 
G

e
rm

a
n

 a
n

d
 Fre

n
c

h
 exp

e
rie

n
c

e
s w

ith
 g

u
e

st w
o

rke
rs a

fte
r 1970.  W

a
yn

e
 A

. C
o

rn
e

liu
s, 

Ta
keyu

ki Tsu
d

a
, Ph

ilip
 L. M

a
rtin

 a
n

d
 Ja

m
e

s F. H
o

llifie
ld

, e
d

s. C
o

n
tro

llin
g

 Im
m

ig
ra

tio
n

: A
 

G
lo

b
a

l Persp
ec

tive
. 2d

 e
d

.  (Sta
n

fo
rd

: Sta
n

fo
rd

 U. Pre
ss, 2004).
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O
ne is represented by those law

s seem
ingly designed to fail. 4 Such policies 

can be expected to fall considerably short of their stated goals because there 
are insufficient resources to im

plem
ent them

 properly or because they are 
designed w

ith loopholes large enough to m
ake them

 unw
orkable or inade-

quate. A
nother is represented by policies w

hose unintended consequences are 
large and unw

elcom
e or perhaps even produce an outcom

e directly contrary 
to stated goals. I use the term

 “unintended” w
ith reference to the stated goals 

of policy, not w
ith respect to the often unknow

n intentions of legislators and 
policym

akers. Policym
akers rarely enunciate all of the goals sought in a partic-

ular action, and som
e of those “unintended” consequences m

ay w
ell have been 

intended and foreseeable. Som
e unintended consequences are a surprise to 

virtually everyone. Im
m

igration flow
s are system

ic in nature; few
 U

.S. policies 
take this into account. W

hen one prods or pokes in one place there are likely 
consequences in places and contexts quite rem

oved from
 w

here w
e poked  

and prodded.
A

 third type of sym
bolic policy is one that has the explicit purpose, am

ong 
others, to send a m

essage to a particular target: the A
m

erican electorate, a 
hom

e constituency, the m
em

bers of one’s political party, a foreign govern-
m

ent, and/or the group of people w
hose actions are to be regulated by policy. 

L
aw

s are som
etim

es adopted or changed to convey a com
m

itm
ent to a new

 
course or direction for the country in the arena of im

m
igration politics.

A
n early exam

ple of the adoption of a sym
bolic policy w

as the enactm
ent of 

the C
hinese E

xclusion A
ct in 1882, w

hich barred C
hinese laborers from

 legal 
adm

ission for ten years. T
he A

ct w
as extended another ten years and then 

m
ade perm

anent. It w
as repealed in 1943. T

he passage of the A
ct in 1882 

w
as spurred by the concerns of Irish A

m
ericans w

ho felt they could not com
-

pete w
ith C

hinese laborers. H
ow

ever, its extension and perm
anent adoption 

essentially constituted a sym
bolic statem

ent by C
ongress that the U

nited 
States rejected the C

hinese (and other A
sians) as alien and inferior cultures 

incom
patible w

ith the U
nited States. E

ventually this position expanded to 
one that suggested im

m
igrants of “lesser races” w

ere not acceptable additions, 
and that the U

.S. w
as a society reserved for w

hites.
T

he A
ct succeeded in bringing C

hinese legal im
m

igration to a virtual 
halt but did not stop this flow

 altogether. C
hinese laborers seeking to enter 

illegally found w
ays to do so. M

any of them
 traveled to M

exico, and from
 

4 
Kitty C

a
la

vita
, C

a
lifo

rn
ia

’s “Em
p

loyer Sa
n

c
tio

n
s”: Th

e C
a

se o
f th

e D
isa

p
p

ea
rin

g
 

La
w

 (La
 Jo

lla
, C

a
lif.: U

C
SD

 C
e

n
te

r fo
r U.S.-M

exic
a

n
 Stu

d
ie

s, 1982).
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there crossed the land border undetected into the U
nited States. T

he C
hinese 

E
xclusion A

ct spaw
ned the first large-scale undocum

ented im
m

igration into 
the U

nited States.
T

he repeal of the C
hinese E

xclusion A
ct in 1943 w

as itself another sym
bolic 

action. T
he A

ct had long been an irritant in bilateral relations. In the early 
1940s, the C

hinese N
ationalist G

overnm
ent, a w

artim
e ally of the U

nited 
States, finally succeeded in its effort to gain support for the repeal of the A

ct, 
but C

ongress lim
ited the quota to only 100 C

hinese im
m

igrants per year. 
T

he C
hinese E

xclusion A
ct w

as the first of a series of policies and decisions 
that largely reflected a racial attitude that the U

.S. w
as destined to rem

ain a 
“w

hite” nation—
indeed, as a N

ordic, P
rotestant nation. T

his attitude w
ent 

hand-in-hand w
ith the grow

ing influence of social D
arw

inist thinking am
ong 

elites and the fear of labor com
petition by w

orking-class w
hites. In 1908 the 

R
oosevelt adm

inistration reached an agreem
ent w

ith Japan by w
hich its gov-

ernm
ent w

ould refrain from
 issuing passports to Japanese nationals bound 

for the U
nited States. In 1917 the U

.S. adopted a literacy requirem
ent for 

all im
m

igrants, and established a “B
arred Z

one” that excluded im
m

igrants 
from

 m
ost of A

sia and A
frica, and m

uch of the P
acific. P

roponents noted 
that the U

.S. had a long-standing policy barring non-w
hites from

 naturaliza-
tion; accordingly, these exclusions brought im

m
igration policy into line w

ith 
naturalization law. 

T
he num

ber of A
sian im

m
igrants had grow

n significantly by the early 
tw

entieth century, and som
e w

anted to stay and becom
e full m

em
bers of 

A
m

erican society. A
 Japanese and an Indian im

m
igrant separately challenged 

the naturalization restrictions on non-w
hite im

m
igrants. Takao O

zaw
a chal-

lenged the denial of his naturalization application by noting that his color 
w

as w
hite even if his nationality w

as not E
uropean. B

hagat Singh T
hind 

challenged a sim
ilar denial by noting that high caste Indians w

ere of the  
C

aucasian race. In 1922 and 1923 the U
.S. Suprem

e C
ourt rejected both  

petitions and legitim
ated the race-based im

m
igration and naturalization policy 

that had been articulated w
ith the enactm

ent of the C
hinese E

xclusion A
ct 

and the 1917 law
 that established the B

arred Z
one. 5 Taken together, these 

policies had substantive consequences and carried enorm
ous sym

bolism
. T

hey 
achieved m

any of their intended goals and also sent the w
orld and A

m
ericans 

a pow
erful m

essage.

5 
Ta

ka
o

 O
za

w
a

 v. U.S. 260 U.S. 178 (1922); U
n

ited
 Sta

tes v. Bh
a

g
a

t Sin
g

h
 Th

in
d

 261 
U.S. 204 (1923).  Se

e
 a

lso
, Ia

n
 H

a
n

ey-Ló
p

e
z, W

h
ite b

y La
w

: Th
e Leg

a
l C

o
n

stru
c

tio
n

 o
f 

Ra
c

e
 (N

ew
 Yo

rk: N
ew

 Yo
rk U. Pre

ss, 1996).
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T
he other m

ajor goal in the early tw
entieth century w

as to reduce im
m

i-
gration from

 eastern and southern E
urope, especially Jew

ish im
m

igrants 
from

 slavic countries, Italians, and P
olish C

atholics. From
 the perspective of 

the w
ealthy B

ostonians and N
ew

 Yorkers that led the Im
m

igration R
estriction 

L
eague and sim

ilar groups, these im
m

igrants, m
ostly peasant agricultural 

laborers w
ho could not read or w

rite, hardly represented an im
provem

ent as 
additions to A

m
erican society or polity, or to the gene pool, for that m

atter. 
M

adison G
rant’s lam

entation of the decline of racial purity and the erosion 
of A

nglo-Saxon society in T
he Passin

g of the G
reat R

ace, published in 1916, 
articulated this view

 in stark term
s. In 1917 the U

.S. C
ongress enacted a 

literacy requirem
ent for all new

 im
m

igrants. Testing im
m

igrants in dozens 
of languages proved to be unw

orkable, how
ever, and betw

een 1921 and 1924 
C

ongress adopted num
erical restrictions to encourage im

m
igration from

 the 
U

nited K
ingdom

 and northern E
urope and severely lim

it the adm
ission of 

Italians, Jew
s, and others. 

P
rior to 1920 there w

as relatively little im
m

igration from
 countries in the 

A
m

ericas, other than C
anada. W

hen C
ongress virtually cut off legal im

m
i-

gration from
 countries such as Italy and P

oland it apparently did not antici-
pate that em

ployers and their agents w
ould substitute them

 w
ith im

m
igrants 

from
 M

exico. M
exican im

m
igration shot up in the 1920s and another group 

of restrictionists sprang up to advocate for the extension of quota restrictions 
to M

exico. B
oth houses eventually passed such a bill, vetoed by P

resident 
H

oover. 6 T
he onset of the G

reat D
epression turned the tide of M

exican 
im

m
igration and took the w

ind out of the sails of this m
ovem

ent. In the late 
1920s the State D

epartm
ent adopted an approach to the review

 of visa appli-
cations from

 M
exico that m

ade legal adm
ission m

ore difficult. T
his policy, 

w
hich w

as continued in the 1930s and 1940s, w
as successful in constraining 

the grow
th of M

exican legal im
m

igration w
hen m

ore favorable econom
ic 

and social conditions returned.
Starting in 1942, the em

phasis shifted to the tem
porary adm

ission of n
on

 

im
m

igran
t M

exican agricultural w
orkers as an effort of w

artim
e cooperation 

to provide labor during the em
ergency. T

hese guest w
orkers cam

e to be 
know

n as “braceros.” B
racero recruitm

ent stim
ulated new

 illegal m
igration. 

U
nauthorized im

m
igrants apprehended by the Im

m
igration Service rose 

from
 a few

 thousand per year in the early 1940s to tens of thousands later 

6 
 Ro

b
e

rt A
. D

ivin
e

, A
m

eric
a

n
 Im

m
ig

ra
tio

n
 Po

lic
y, 1924-1952 (N

ew
 H

a
ve

n
: Ya

le
  

U
n

ive
rsity Pre

ss, 1957).
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in that decade, and clim
bed to a peak of about one m

illion in 1954. In that 
year the U

.S., w
ith M

exican governm
ent cooperation, launched a deporta-

tion cam
paign and m

odified the im
plem

entation of the B
racero P

rogram
 to 

m
ake braceros m

ore attractive to agricultural em
ployers. A

 com
bination of 

enforcem
ent and recruitm

ent policies designed to discourage unauthorized 
m

igration continued into the late 1950s and produced a lasting shift from
 

illegal to legal flow
s. B

y 1960 m
ass illegal m

igration w
as a distant m

em
ory.

In 1964-1965 the U
.S. adopted tw

o m
ajor changes in policy that had 

substantial im
pact on the course of subsequent m

igration from
 M

exico. 
B

oth of these policy changes w
ere inspired by the sam

e civil rights m
ove-

m
ent that produced landm

ark legislation in those years aim
ed at reducing 

discrim
ination against people of color. T

he first change w
as the term

ina-
tion of the B

racero P
rogram

, w
hich w

as view
ed by m

any as a governm
ent 

subsidy to agricultural em
ployers that helped keep w

ages low
 and im

peded 
labor organizing in the fields. T

he second w
as the 1965 Im

m
igration A

ct, 
w

hich repealed the national origins quotas of the 1920s. B
oth actions w

ere 
freighted w

ith sym
bolic m

eaning and led to substantial unintended effects. 
T

he return of unauthorized im
m

igration to agriculture is clearly associated 
w

ith the term
ination of the program

. T
he 1965 Im

m
igration A

ct, according 
to its proponents, w

as not likely to lead to changes in the ethnic com
position 

of the nation’s im
m

igrants. H
ow

ever, E
uropean and C

anadian im
m

igration 
declined and A

sian and L
atin A

m
erican im

m
igration shot up. 

T
he 1965 A

ct applied a ceiling of 120,000 visas to all countries in the 
w

estern hem
isphere and in the m

id 1970s a 20,000 per-country quota w
as 

applied as w
ell. T

he rising dem
and for visas am

ong M
exican im

m
igrants w

as 
fueled in part by returning ex-braceros and relatives of im

m
igrants already 

in the U
nited States. A

s dem
and outpaced the num

ber of visas available each 
year, backlogs developed and the legal im

m
igrant relatives of petitioners 

began to apply for naturalization in order to expedite the process (though 
the naturalization application process also represented additional paperw

ork 
and tim

e). A
s the backlogs for visas grew

 in the 1970s, and processing dates 
m

oved years into the future, applicants—
usually the spouses and children 

of legal im
m

igrants—
crossed the border illegally and w

aited their turn for 
a visa interview

 w
hile present in the U

nited States. T
he grow

ing num
ber of 

such persons, the piling up of back logs in visa applications, and the rising 
num

ber of unauthorized im
m

igrant spouses and children in the 1970s w
ere 

m
ute testim

ony to the breaking dow
n of an im

m
igration system

 that w
as 

becom
ing unw

orkable.
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T
he U

nited States entered a severe recession in 1973-1974. A
 national 

controversy erupted as the num
ber of apprehended M

exican unauthorized 
m

igrants grew
 to hundreds of thousands. Increasingly, how

ever, it also becam
e 

clear that the econom
y of the 1970s w

as attracting unauthorized im
m

igrants 
from

 other countries as w
ell, though m

ainly from
 the sam

e source countries 
as legal im

m
igrants. In 1975 an IN

S C
om

m
issioner testified that the depor-

tation of “illegal aliens” could produce a m
illion jobs—

an attractive prospect 
for m

illions of unem
ployed A

m
ericans. H

ow
ever it is notew

orthy that pro-
posals to build a w

all along the border w
ith M

exico or to erect other barriers 
only received cursory attention and then dropped. A

t that tim
e, additional 

border enforcem
ent seem

ed to represent an inadequate solution even as a 
response that focused exclusively on M

exican illegal m
igration.

T
he initial pressure to take action against illegal im

m
igration cam

e from
 

organized labor, and from
 the perspective of this group, the m

ost glaring 
om

ission of U
.S. im

m
igration policy w

as the absence of em
ployer sanctions—

fines and other penalties to be applied to em
ployers w

ho know
ingly hired 

unauthorized w
orkers. (T

he proposal had been advocated tw
o decades ear-

lier by the M
exican governm

ent but had led to a disastrous political result. 7) 
O

pposition to this policy by individual but pow
erful m

em
bers of C

ongress 
frustrated early attem

pts. C
alifornia and a num

ber of other states adopted 
em

ployer sanctions, w
ith little effect in the m

id 1970s. A
 Select C

om
m

is-
sion on Im

m
igration and R

efugee P
olicy w

as created during the C
arter 

adm
inistration and it subm

itted its recom
m

endations to P
resident R

eagan 
in 1981. T

he new
 adm

inistration show
ed little enthusiasm

 for em
ployer 

sanctions and instead sought to gain support for a tem
porary w

orker pro-
gram

. (T
he Select C

om
m

ission had rejected the argum
ent that an expanded 

guest w
orker program

 could substitute for an existing flow
 of unauthorized 

im
m

igrant w
orkers.) T

hat proposal did not secure m
uch support, even from

 
em

ployers, w
ho correctly view

ed that it w
ould constitute no im

provem
ent 

upon existing undocum
ented w

orker flow
s from

 the standpoint of w
age and 

other costs. T
he Im

m
igration R

eform
 and C

ontrol A
ct finally w

as enacted in 

7 
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1986—
after a decade and a half of extended national debate.

IR
C

A
 turned out to be a paradox of sym

bol and substance. B
efore 1986 

critics of em
ployer sanctions had argued that this approach had little chance 

of success. U
nder IR

C
A

, em
ployers w

ere required to review
 identification and 

other docum
ents of each new

 hire to determ
ine their eligibility for em

ploy-
m

ent. Since there w
as (and is) no required national identification, U

.S. citizens 
could present a driver’s license and a Social Security card. U

nfortunately, it w
as 

relatively easy in 1986 to purchase fraudulent docum
ents for this purpose, and 

em
ployers could only be penalized if they kn

ow
in

gly hired an unauthorized 
im

m
igrant. T

he absence of a national identification of citizenship or legal 
status w

ith authorization to w
ork w

as view
ed as a m

ajor loophole that w
ould 

prevent even energetic enforcem
ent efforts from

 achieving m
uch success in 

preventing unauthorized im
m

igrants from
 getting a job. H

ow
ever, energetic 

enforcem
ent does not describe w

hat the R
eagan and first B

ush adm
inistrations 

did w
ith em

ployer sanctions after 1987. E
arly enforcem

ent of em
ployer sanc-

tions focused on em
ployers located in areas w

here unauthorized im
m

igrants 
w

ere new
 arrivals, m

ost notably in states such as A
rkansas and K

entucky. T
hat 

the enforcem
ent effort w

as half-hearted generated little protest from
 the 

sam
e groups that had so insistently pushed for em

ployer sanctions before 
1986. Since the early 1990s em

ployer sanctions have virtually disappeared 
from

 the national debate.
In other respects, IR

C
A

 w
as m

oderately successful in achieving its stated 
aim

s. T
hough its central control m

easure w
as not seriously applied, the  

other provision that attracted controversy—
legalization—

w
as im

plem
ented 

successfully. C
ritics of legalization had argued that the fear of discovery and 

deportation w
ould prevent large num

bers of eligible m
igrants from

 stepping 
forw

ard and subm
itting their applications to the Im

m
igration and N

aturaliza-
tion Service. T

hese critics erred. T
he participation of the eligible population, 

though not com
plete, greatly exceeded expectations. H

ow
ever, the other 

legalization program
—

Special A
gricultural W

orkers (SAW
)—

w
as riddled 

w
ith fraud.

W
hatever one m

ay think of how
 the SAW

 program
 w

as run, IR
C

A
 m

ade 
it possible for m

illions of foreigners—
over half of them

 M
exicans—

to step 
out of the shadow

 of illegality, acquire docum
ents that allow

ed them
 to travel 

w
ith relative ease, apply for naturalization, and enter A

m
erican society and 

polity. It also established a m
ore-or-less perm

anent resident population, 
m

any of w
hose m

em
bers had previously view

ed their stay in the U
.S. as tem

-
porary. M

oreover, since legalization had been based on individual rather than 
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fam
ily applications, in m

any instances spouses and children w
ho lived out of 

the country and did not qualify for legal status w
ere brought into the U

.S. as 
unauthorized im

m
igrants.

A
chieving L

ess W
ith M

ore, 1986-2007
W

ith the issue of unauthorized im
m

igration seem
ingly addressed in 1986, 

efforts turned to reform
ing the legal im

m
igration system

, increasing the 
num

ber of visas available per country, providing a m
echanism

 for reduc-
ing the backlogs, and expanding the num

ber of em
ploym

ent-based visas in 
order to increase the adm

ission of skilled w
orkers and investors. T

he result, 
enacted in 1990, w

as a com
prom

ise that provided for som
e increase in the 

num
ber of em

ploym
ent-based visas but m

aintained the em
phasis on fam

ily 
sponsored visas for close relatives of legal im

m
igrants and U

.S. citizens. T
he 

1990 A
ct is notew

orthy m
ainly because it provided for increased im

m
igra-

tion at a tim
e w

hen the A
m

erican public still rem
ained sharply divided over 

w
hether to increase legal im

m
igrant adm

issions.
In 1992-1993, how

ever, the U
.S. entered a recession, and renew

ed attention 
w

as focused on illegal im
m

igration and the grow
ing evidence that IR

C
A

 had 
not achieved the goals of reducing illegal entries, constraining the grow

th 
of this population, or keeping im

m
igration issues out of the headlines. 

O
ne response, by a group of activists in C

alifornia in 1994, w
as to prom

ote 
P

roposition 187, a citizen’s initiative that sought to bar undocum
ented chil-

dren from
 public schools, require school authorities to turn children over to 

im
m

igration authorities, and exclude unauthorized im
m

igrants from
 non-

em
ergency public health services. A

fter heated debate culm
inating in a m

assive 
dem

onstration in L
os A

ngeles w
ith w

idespread participation by M
exican and 

C
entral A

m
erican im

m
igrants, P

roposition 187 w
as approved by about 60 

percent of the C
alifornia electorate. T

he proposition had been advanced w
ith 

the full know
ledge that in 1982 the U

.S. Suprem
e C

ourt had struck dow
n as 

unconstitutional a sim
ilar Texas statute. 8 Since there w

as little doubt that 
opponents of 187 w

ould seek and probably obtain an injunction against its 
im

plem
entation (w

hich they did the day after the election) in this sense the 
prom

otion of Proposition 187 w
as an exercise in sym

bolic action. Proponents 
used the support of 60 percent of the C

alifornia electorate to send a m
essage 

to other state governm
ents, to C

ongress, and the courts. T
hey hoped that the 

law
suit against 187 w

ould eventually be appealed to the U
.S. Suprem

e C
ourt, 

8 
Plyler v. D

o
e 457 U.S. 202 (1982).
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w
hich had becom

e m
ore conservative since 1982, and P

lyler overturned.
T

his type of response has continued in the decade since 187: states and 
local governm

ents enact ordinances and adopt policies to express outrage 
at illegal im

m
igration and at the inadequate federal governm

ent response. 
R

ecent battles have been fought over w
hether states should dem

and proof 
of im

m
igration status before issuing driver licenses, require undocum

ented 
college students residing in the state to pay out-of-state tuition, and instruct 
local police to turn unauthorized im

m
igrants over to im

m
igration authori-

ties. T
here is little evidence that such efforts by state and local governm

ents 
actually deter unauthorized im

m
igration or even redirect it to other com

-
m

unities, but they do generate enorm
ous publicity, divide the public, and 

achieve other—
often partisan—

political purposes.
A

 second type of policy response w
as to direct new

 federal resources and 
attention to border enforcem

ent and the prevention of illegal entries. T
his 

took tw
o principal form

s. O
ne w

as to elevate the cost of illegal entry by 
increasing the num

ber of B
order P

atrol officers, constructing barriers, and 
applying new

 surveillance technology at the border. A
nother w

as to change 
the entire approach of border enforcem

ent from
 one that em

phasized the 
apprehension and return of border crossers to dram

atically increase the visibility 
of enforcem

ent efforts and B
order Patrol presence in order to deter crossing 

attem
pts in the first place. T

his w
as first attem

pted along the urban border 
betw

een E
l P

aso and C
iudad Juárez, and it achieved the lim

ited goal of 
reducing illegal entries into E

l P
aso. T

he incom
ing C

linton adm
inistration 

extended this approach to the urban border betw
een San D

iego C
ounty and 

T
ijuana in 1993, w

here it acquired the nam
e of O

peration G
atekeeper. It also 

obtained congressional support to construct a triple fence and to hire m
ore 

B
order P

atrol officers. In subsequent years, additional m
iles of fencing have 

been built and variations of the new
 strategy have been adopted for other 

segm
ents of the border.

A
nother policy response w

as the enactm
ent of the Illegal Im

m
igration 

R
eform

 and Im
m

igrant R
esponsibility A

ct of 1996 (IIR
IR

A
). T

his com
plex 

piece of legislation (adopted at the sam
e tim

e as w
elfare reform

 and an 
anti-terrorist law

 w
hich also contained provisions regarding im

m
igration) 

included a long list of sharply targeted m
easures to elevate the costs to im

m
i-

grants of their illegal entry and continued presence in the U
nited States. 

N
ew

 crim
inal penalties w

ere included, access to the courts denied, and the 
discretion of im

m
igration judges to provide relief from

 deportation sharply 
curtailed (though the U

.S. Suprem
e C

ourt reinterpreted som
e of these 
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provisions). 9 A
n effort by proponents to bar undocum

ented school children 
from

 K
-12 education w

as defeated. H
ow

ever IIR
IR

A
 did require that states 

extend the sam
e tuition breaks to non-resident students from

 other states 
that it m

ade available to undocum
ented im

m
igrant residents.

A
 new

 policy approach w
as pursued in the first m

onths of 2001. N
ew

ly 
inaugurated presidents G

eorge W
. B

ush and V
icente Fox began a process 

but did not conclude a negotiated package of proposals to subm
it to the U

.S. 
C

ongress. W
hat can be discerned from

 unofficial post-9/11 reports is that 
the U

nited States w
ould have created a guest w

orker program
 and estab-

lished som
e form

 of legalization for unauthorized residents. M
exico w

ould 
have developed a package of investm

ent opportunities to create jobs in send-
ing regions, provided border intelligence to the U

.S., and eventually adopted 
som

e form
 of policing on its side of the border to prevent M

exicans from
 

leaving w
ithout docum

ents. To suggest that such a package w
ould have been 

difficult to sell in the U
.S. C

ongress (and to the M
exican public) is an under-

statem
ent, but w

e do not know
 how

 far it w
ould have gone or even w

hat a 
final package w

ould have looked like. 10 
It is w

orth noting w
hat has not been attem

pted in the tw
o decades since 

IR
C

A
. N

o serious effort to enforce em
ployer sanctions or to m

ake them
 

enforceable w
as m

ounted. W
ork place raids to apprehend m

igrants in cit-
ies aw

ay from
 the border w

ere occasionally conducted, but this approach 
received even less em

phasis than it had in previous years. E
m

ployer orga-
nizations, im

m
igrant rights organizations, L

atino m
em

bers of C
ongress 

and the C
linton adm

inistration preferred to em
phasize border enforcem

ent 
over interior enforcem

ent. T
his policy trade-off w

as continued by the B
ush 

adm
inistration, though it w

as interrupted by a few
 highly publicized raids at 

w
ork sites during 2006, an election year.

A
m

ong these responses, it w
as border enforcem

ent that had the m
ost 

im
pact on m

igration flow
s, though not in the expected direction. T

he basic 
pattern of unauthorized m

igration before the m
id 1980s w

as the parallel 
grow

th of tw
o flow

s. O
ne w

as a sm
all but grow

ing population of m
igrants 

that settled in the U
nited States, usually as fam

ilies and often w
ith a m

ixture 
of im

m
igration statuses am

ong different fam
ily m

em
bers. T

he other w
as a 

m
uch larger sojourner m

igration dom
inated by single m

ales or unaccom
panied 

9 
 Im

m
ig

ra
tio

n
 a

n
d

 N
a

tu
ra

liza
tio

n
 Servic

e v. St. C
yr 533 U.S. 289 (2001).

10 Th
e

re
 w

a
s a

 p
revio

u
s a

tte
m

p
t in

 1991 b
y Pre

sid
e

n
t C

a
rlo

s Sa
lin

a
s to

 in
tro

d
u

c
e

 a
 

g
u

e
st w

o
rke

r o
p

tio
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 in
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 th
e
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g
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tio
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o

rth
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e
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n
 Fre

e
 Tra

d
e
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n
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l su
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husbands and fathers w
ho found tem

porary em
ploym

ent for perhaps up to 
a couple of years and then returned to fam

ilies in M
exico. Frequently, there 

w
ould be subsequent visits to the U

nited States for tem
porary em

ploym
ent. 

T
he sojourners faced the prospect of apprehension at the border and occasion-

ally needed to m
ake m

ultiple entry attem
pts after successive apprehensions. 

Som
etim

es they w
ould be apprehended on the job in the U

.S. and returned 
to M

exico; m
ore often, they returned voluntarily.

U
.S. policies adopted betw

een 1986 and 1996 disturbed that pattern, 
and discouraged m

igrants from
 returning voluntarily. W

ithout effective 
em

ployer sanctions to bar them
 from

 em
ploym

ent or an adequate m
eans 

to detect habitual residents and rem
ove them

, the resident population of 
unauthorized im

m
igrants grew

 explosively. T
he new

 patterns of unauthorized 
m

igration included a substantial increase in the use of professional labor 
sm

ugglers. Sm
uggler fees, typically reported under $500 in the 1980s shot 

up to som
ew

hat over $1,000 to $1,500 per person in the late 1990s and early 
2000s, depending on destination, and sm

uggling services have becom
e m

ore 
elaborate and com

plex. T
he construction of the triple fence and heightened 

enforcem
ent activity have nearly halted illegal entries in the im

m
ediate 

vicinity of T
ijuana–San Y

sidro–San D
iego. T

his corridor used to account for 
nearly 50 percent of the apprehensions along the M

exican border. T
he flow

 
has shifted east—

m
uch of it to difficult m

ountainous terrain and through the 
A

rizona desert. T
he 1990s w

itnessed a surge in casualties am
ong these border 

crossers, m
ost of w

hom
 died from

 exposure or heat exhaustion. 
T

he M
exican M

igration Project, a data set of tens of thousands of interview
s 

of M
exican m

igrants in M
exico and the U

nited States, includes the m
igration 

histories of persons w
ho have entered illegally since the 1980s. T

hese m
igration 

histories allow
 for the calculation of changes in the probability of apprehension 

by the B
order P

atrol and for the average length of stay after arriving at a 
destination in the U

nited States. M
igrants began staying m

uch longer in 
the 1990s in response to these new

 policies. P
aradoxically, the grow

th in the 
size of the B

order P
atrol w

as accom
panied by a declin

e in the probability of 
apprehension at the border. 11 T

his result is counterintuitive if the response 
of m

igrants to heightened enforcem
ent had not changed. P

rior to the 1990s, 
greater enforcem

ent m
eant a higher apprehension probability, a larger num

ber 
of repeated entries as a result of m

ore unsuccessful attem
pts, and a larger 

11 D
o

u
g

la
s S. M

a
ssey, Jo

rg
e

 D
u

ra
n

d
, a

n
d

 N
o

la
n

 J. M
a
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n

e
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n
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o

ke a
n

d
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, 2002), 107-132.
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cum
ulative num

ber of apprehensions. T
his is w

hy apprehensions of m
igrants 

at the border grew
 explosively in the 1970s and 1980s. 

Starting in the 1990s, the construction of border fences and the im
ple-

m
entation of an approach that focused on preventing entries rather than 

apprehending entrants led to a w
idespread use of sm

ugglers and a substan-
tially increased cost for successful entries. T

he higher cost and greater risks 
of border crossing reduced the num

ber of unauthorized im
m

igrants w
ho 

voluntarily returned to M
exico. It also discouraged som

e new
 m

igrants from
 

even m
aking the attem

pt, but to a lesser extent, because the higher costs 
associated w

ith paying a labor sm
uggler w

ere still w
ithin reach of fam

ilies 
that had m

em
bers w

ith paying jobs in the U
nited States. O

ne result w
as 

few
er entry attem

pts that w
ere financed m

ore heavily and m
ore successful, 

despite heightened border surveillance. A
nother result w

as even few
er vol-

untary returns (no sense in returning for a visit w
hen re-entry carried high 

costs and significant risks). N
ot surprisingly, then, concentrating enforce-

m
ent activity at the border and changing little else has resulted in an increase 

rather than a decrease in the num
ber of undocum

ented im
m

igrants residing 
in the U

nited States.
T

he selective focus on the M
exican border has transform

ed the pattern of 
M

exican unauthorized m
igration w

ithout constraining its grow
th. It also has 

heightened the public perception that illegal im
m

igration is a M
exican prob-

lem
. M

exicans are the largest national group and constitute about half of the 
total population of unauthorized im

m
igrants. Field w

ork am
ong unauthorized 

im
m

igrants show
s a grow

ing proportion has entered through ports of entry, 
by using another person’s im

m
igration docum

ents, by entering as a tourist and 
overstaying the visa, or som

e other m
eans. A

s m
ore resources have been dedi-

cated to border enforcem
ent, less is being accom

plished w
ith m

ore.

C
onclusion: From

 Sym
bols to Substance

L
ate in 2005 the H

ouse passed a bill that w
ould m

ake continued presence 
as an unauthorized im

m
igrant a felony and result in crim

inal penalties to 
others—

e.g., churches, non-profit im
m

igrant rights groups—
w

ho provided 
assistance to such an im

m
igrant. It can be inferred that the actual purpose of 

the m
easure, like others before it, w

as to send a m
essage during an upcom

ing 
election year. In the spring of 2006 the Senate took up the bill and the A

m
er-

ican public received a m
essage of its ow

n. To the surprise of m
any observers, 

unauthorized im
m

igrants, their fam
ilies and supporters, participated in m

assive 
m

arches and rallies in m
ajor cities across the U

nited States. T
hese events 
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attracted hundreds of thousands of participants in L
os A

ngeles, C
hicago, and 

D
allas—

and sm
aller but historically large crow

ds elsew
here. E

m
ployers in 

m
any instances gave their w

orkers tim
e off to participate.

In the years before IR
C

A
, analysts held to a w

ell-founded belief that unau-
thorized im

m
igrants lived in fear of detection and stayed out of public view. 

T
his, in fact, m

ade them
 attractive to som

e em
ployers and problem

atic for 
activists w

ho sought to support their interests. It is not hard to understand 
w

hy people afraid of detection are easily exploited and difficult to organize. 
A

ccording to this im
age of the undocum

ented im
m

igrant, protest m
arches 

on the scale observed in 2006 could not have been carried out. 12 
To be sure, M

exican unauthorized im
m

igrants still live w
ith fear as a con-

stant com
panion, and they are indeed vulnerable to exploitation. B

ut they 
also have established hundreds of hom

etow
n associations, w

hich in turn have 
m

ade im
portant contributions to their com

m
unities in M

exico and to som
e 

extent in the U
nited States. T

hese organizations, the establishm
ent of an 

A
dvisory C

ouncil by grass roots leaders that m
eets under the auspices of the 

M
exican Foreign M

inistry, and the m
arches of 2006 all suggest im

portant 
new

 developm
ents. U

nauthorized im
m

igrants have put dow
n roots, acquired 

new
 confidence, established a sense of perm

anence and connection w
ith the 

U
nited States that belies their im

m
igration status, and have learned that one 

w
ay to exercise political pow

er is to m
anipulate sym

bols. Judging from
 the 

reaction in the Senate and the public, the 2006 protests achieved their im
m

ediate 
purpose. T

he m
arches shattered the m

yth that undocum
ented im

m
igrants 

are friendless, passive subjects, and the Senate rejected the H
ouse’s approach 

to im
m

igration control.
It is difficult to see how

 unauthorized im
m

igration, backlogs, and prickly 
relations w

ith neighbors can be addressed w
ithout recognizing that M

exican 
m

igration, though im
portant, is only one source am

ong m
any im

m
igration 

flow
s into the U

nited States. C
ounterproductive attention to border enforce-

m
ent is not an adequate substitute for addressing visa overstays. Ignoring the 

flow
 of unauthorized m

igrants from
 C

anada—
even if sm

aller—
does nothing 

to address the national issue.
In order to reduce the grow

th of the undocum
ented population, the U

.S. 
governm

ent m
ust fashion a response that com

bines a w
ider door for legal 
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entries and em
ploym

ent, and a narrow
er door for unauthorized im

m
igration 

from
 all sources. W

ith respect to the com
ponent that constitutes M

exican 
im

m
igration, it is difficult to see how

 a substantive solution can be crafted 
w

ithout the active participation of both the leadership of M
exican im

m
i-

grant organizations and the M
exican governm

ent. G
rassroots support of 

legalization w
as central to achieving a high level of participation in IR

C
A

 
legalization. Sim

ilarly, any m
ajor policy change including new

 enforcem
ent 

provisions, guest w
orkers, and legalization has a m

uch higher probability 
of success if it gets the support of im

m
igrant organizations. M

oreover, the 
M

exican governm
ent is in a position to help dissuade and prevent M

exi-
can nationals from

 leaving for the U
nited States if they do not have the 

appropriate docum
ents. T

his w
ould call for a degree of border cooperation 

w
ith M

exico sim
ilar to w

hat the U
.S. has w

ith C
anada (though on different 

issues). M
exican support of this kind is an indispensable part of a long-term

 
resolution of this issue, but the M

exican governm
ent has little incentive to do 

so as long as the U
.S. continues w

ith a sym
bolic (if expensive) enforcem

ent 
approach that defines the entire problem

 as stopping illegal entries at the 
land border w

ith M
exico.
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A
bstract 

A
s the federal govern

m
en

t seeks to restrict m
igration

, dem
an

d for low
-w

age labor in
 

the service an
d m

an
u

factu
rin

g sectors an
d the grow

th in
 the u

n
regu

lated in
form

al 

econ
om

y are stim
u

latin
g dem

an
d for foreign

 laborers. T
his paper looks at the dom

es-

tic forces an
d pressu

res that are shapin
g a n

ew
 m

igration
 policy for the U

n
ited S

tates, 

focu
sin

g on
 the developm

en
t of gu

est w
orker program

s. 

T
he U

nited States’ im
m

igration policy tow
ard skilled labor has becom

e a sensi-
tive political issue for policym

akers. Since the passage of the 1965 Im
m

igration 
A

ct, the political debate in the U
nited States has shifted from

 ensuring the 
rights of foreigners from

 form
erly excluded regions of L

atin A
m

erica to training 
U

.S. w
orkers of all backgrounds for jobs appropriate for the new

 neoliberal 
econom

y. A
s m

ore w
orkers have m

igrated to the U
nited States to com

pete 
w

ith native w
orkers, im

m
igration policy has becom

e a significant arena of 
political struggle betw

een supporters and opponents of restrictions. 
T

he passage of the Im
m

igration R
eform

 and C
ontrol A

ct (IR
C

A
) in 1986 

w
as decisive in transform

ing the debate from
 unauthorized entry of m

igrants 
in the U

.S. to the w
ork and living conditions of m

igrant labor. C
entral to the 

1986 act are provisions that ban businesses (by using em
ployer sanctions) 

from
 hiring illegal im

m
igrants. H

ow
ever, overall, federal and state authorities 

do not enforce the law. A
s a result, m

igration has grow
n even m

ore rapidly in 
the ensuing tw

o decades, as undocum
ented w

orkers have inundated old and 
new

 labor m
arkets, creating an oversupply of low

-w
age labor in a grow

ing 
num

ber of service industries. 
B

usiness interests argue that a com
prehensive program

 of legal m
igration 

is necessary to bolster the econom
y, filling a shortage of professional w

orkers 
in m

odern industry and providing a pool of low
-w

age w
orkers to fill m

enial 
jobs that U

.S. w
orkers do not w

ant. Som
e proponents of unauthorized 
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m
igration support corporate A

m
erica’s view

 that new
 m

igrants fill m
arkets 

and long abandoned labor m
arket niches and thus have not displaced U

.S. 
w

orkers w
ho have m

oved up the job ladder. 1 O
ne cannot dem

onstrate that 
labor shortages have directly com

pelled the U
.S. governm

ent to allow
 m

ore 
m

igrants. H
ow

ever, it is undeniable that in once solidly w
orking-class indus-

tries w
here U

.S. w
orkers had been em

ployed—
such as building services, food 

processing, and transportation, m
any docum

ented and undocum
ented new

-
com

ers now
 labor at low

er w
ages.

C
om

m
encing in the late 1980s, the U

.S. governm
ent sharply increased 

approval of foreign im
m

igrant guest w
orker and student visas in a range of 

high-skill occupations, from
 m

edical professions to com
puter program

m
ing. 

Further, the insignificant penalties of IR
C

A
 have not deterred em

ployers 
from

 hiring docum
ented and undocum

ented im
m

igrants—
prim

arily from
 

M
exico, the C

aribbean, and C
entral A

m
erica—

into the service sector. C
orpo-

rate interests contend that the U
nited States has a shortage of skilled w

orkers 
w

hile sim
ultaneously arguing that new

 entrants into the labor force do not 
w

ant to w
ork in less-skilled jobs. C

ongress, taking for granted the line of rea-
soning that the U

nited States needs skilled labor to stim
ulate technological 

developm
ent as fact, has responded to business interests by passing legisla-

tion raising the ceiling on visas for foreign skilled w
orkers in locations w

here, 
purportedly, a deficit of A

m
erican w

orkers exists. 
T

he U
nited States is expanding low

-w
age and flexible labor im

ports w
ith 

alacrity even before it com
pletes negotiations and ratifies an international 

agreem
ent on m

igration by the W
orld T

rade O
rganization (W

T
O

) fram
e-

w
ork that regulates global trade. P

rospects for a m
assive im

m
igrant labor 

force in the U
nited States through the non-im

m
igrant w

ork visa w
ill surely 

cut dow
n labor pow

er as corporate A
m

erica asserts its inability to find w
ork-

ers at hom
e for m

ore and m
ore jobs—

or m
aintains that U

.S. w
orkers are 

disinterested in w
orking them

. Such a policy w
ill undercut m

igrant w
orkers 

and continue to hold hostage nations in L
atin A

m
erica.

A
s the federal governm

ent places even greater restrictions on m
igration, 

dem
and for low

-w
age labor in the service and m

anufacturing sectors and the 
grow

th in the unregulated inform
al econom

y have stim
ulated regional m

igra-
tion from

 L
atin A

m
erica to the U

nited States. L
eading observers consider 

the w
ide-ranging rise in unskilled m

igration to be a result of the dem
and for 

1 
Ro

g
e

r W
a

ld
in

g
e

r. Still th
e Pro

m
ised

 C
ity: A
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a

n
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m
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s a
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ig
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l N
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g

e
, M

a
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 U

n
ive

rsity Pre
ss, 1999).
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cheap unskilled w
orkers in the G

lobal N
orth and a grow

ing supply of w
ork-

ers in L
atin A

m
erica and the G

lobal South, due to grow
ing poverty rates. 2 

T
he IN

S (Im
m

igration and N
aturalization Service) 3 has not enforced regu-

lation of w
hat it considers “illegal” m

igration across the M
exican boundary 

but has paid greater attention to issuing legal w
ork visas to im

m
igrants w

ith 
greater skills. R

oger W
aldinger and other analysts of im

m
igrants consider 

the undocum
ented m

igration from
 L

atin A
m

erica and elsew
here to be a 

positive developm
ent as new

 com
m

unities of im
m

igrants provide necessary 
w

ork w
hile revitalizing neglected neighborhoods in and around m

ajor cities. 
H

ow
ever beneficial the new

 m
igrants are to the process of invigorating local 

econom
ies, the research fails to consider the fact that native-born w

orkers 
perform

ed m
uch of the erstw

hile unskilled w
ork at significantly higher levels 

of w
ages and benefits. 4 

A
s w

ages and w
orking conditions have eroded, U

.S. w
orkers have 

searched for better em
ploym

ent w
hile new

 im
m

igrants have been w
illing to 

take on the new
 w

ork. B
y follow

ing the job rather than the w
orker, w

e can 
grasp the changes in local labor m

arkets that have m
ade low

-w
age jobs no 

longer attractive to native-born w
orkers. T

he argum
ent that m

igrants are 
taking jobs that nobody else w

ants fails to consider the fact that the condi-
tions of w

ork and w
ages for those jobs in m

anufacturing and service sectors 
dow

ngrade significantly. M
issing from

 the debate is the even m
ore dram

atic 
grow

th in skilled w
orker m

igration to the U
nited States. D

uring the 1990s, 
the high-technology industry augm

ented the skilled labor w
orkforce in the 

U
nited States through the N

on-Im
m

igrant V
isa (N

IV
) system

. N
IV

 perm
its 

foreign skilled w
orkers to w

ork for six years in the U
nited States in jobs 

deem
ed to have too few

 em
ployees.

N
evertheless, contrary to those w

ho contend that the U
nited States m

ust 
recruit abroad to address labor shortages, the A

m
erican w

orking class is cop-
ing w

ith a job shortage crisis of spectacular proportions. T
he crisis has tw

o 
dim

ensions that encom
pass both class and race. T

he vast m
ajority of job 

creation in the U
nited States consists of positions slated to be filled by w

orkers 
from

 L
atin A

m
erica and the C

aribbean at significantly low
er cost. If w

e follow
 

the evolution of the job m
arket, it is undeniable that U

.S. w
orkers of all back-

2 
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grounds have lost jobs to low
-w

age m
anufacturing and service w

orkers from
 

L
atin A

m
erica w

ho w
ork for low

er w
ages. 5 

T
he federal governm

ent’s stance tow
ard skilled im

m
igrant labor is w

idely 
divergent from

 its position on unskilled labor. A
s C

ongress enacts policy 
to restrict low

-w
age m

igration to the U
nited States, it also is substantially 

increasing the quotas on skilled non-im
m

igrant w
orkers. T

his policy diver-
gence is consistent w

ith the federal governm
ent’s historical attitude tow

ard 
im

m
igrants since 1864, w

hen the governm
ent hesitantly began regulating 

m
igration. Since the origins of the nation, the vast m

ajority of im
m

igrants to 
the U

nited States cam
e w

ith few
 or no skills. N

onetheless, even as w
aves of 

unskilled m
igrants cam

e to w
ork in the m

anufacturing industries, the gov-
ernm

ent m
ade special provisions for skilled m

igrants to enter the country. 6 

T
he Im

m
igration Policy D

ebate: T
he G

uest w
orker Strategy

M
uch of the present debate on im

m
igration policy is rooted in the failed 

outcom
es of often unintended, utterly inconsistent U

.S. governm
ent policies 

to establish and regulate the flow
 of authorized and unauthorized m

igrants.  
I argue that ineffectual regulatory policies have bifurcated m

igrant w
orkers 

into tw
o groups—

undocum
ented laborers and guest w

orkers. If govern-
m

ent and corporate efforts to replace the undocum
ented laborers w

ith an  
established legal m

igrant labor force succeed, conditions for all w
orkers w

ill 
significantly dim

inish.
H

ow
ever, as w

e have seen in past im
m

igration bills, governm
ent program

s 
are plagued w

ith uncertainty and doubt. C
an the governm

ent seriously 
address the status of m

ore than 10 m
illion undocum

ented m
igrants that 

business w
elcom

es in flagrant defiance of 1986’s IR
C

A
? Since 2000, the A

m
eri-

can Federation of L
abor–C

ongress of Industrial O
rganizations (A

FL
-C

IO
) 

adopted a policy for repeal of P
ublic L

aw
 99-603 of IR

C
A

, w
hich sanctions 

“em
ployers w

ho know
ingly hire undocum

ented w
orkers.” N

evertheless, if 
the governm

ent adopts a new
 guest w

orker law, unions w
ill require a new

 
policy that restores the rights of m

igrants and U
.S. w

orkers. If the new
 legis-

lation m
oves all undocum

ented w
orkers into a guest w

orker program
, m

any 
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unions that have grow
n by organizing low

-w
age service w

orkers conceivably 
could suffer a significant loss in m

em
bership. 

A
 prevailing assertion in the labor policy and hum

an resources literature is 
that U

.S. w
orkers are losing a com

petitive advantage to higher-skilled w
orkers 

in L
atin A

m
erica. D

ue to a purported skills shortage, the U
nited States m

ust 
reluctantly recruit skilled w

orkers from
 abroad to m

eet the dem
ands of high-

technology and business services on the one hand and hospitality w
orkers on 

the other hand. 7 
A

 large and grow
ing concern am

ong academ
ics and policym

akers is that 
the A

m
erican labor force m

ay not be prepared to com
pete w

ith m
ore highly 

skilled foreign w
orkers. A

t the sam
e tim

e that m
any policym

akers oppose 
state-m

anaged training and education, they argue that countries of the devel-
oping w

orld are producing skilled w
orkers at a m

ore rapid pace than in the 
U

nited States. 
Yet, if the U

nited States has too few
 high-technology w

orkers, the pri-
m

ary cause is the nation’s failure to prom
ote education and training in new

 
and em

erging sectors. Instead, the U
nited States has been addressing the need 

for labor by expanding guest w
orker program

s in both skilled and less-skilled 
occupations. L

arge m
ultinational corporations w

ith no dem
onstrated interest 

in educating U
.S. w

orkers told C
ongress that A

m
erica w

as facing a critical crisis 
of engineers and highly skilled professional w

orkers. In turn, w
ith the back-

ing of P
resident G

eorge H
.W

. B
ush, the U

nited States C
ongress passed the 

Im
m

igration A
ct of 1990. T

he A
ct authorized increases in the adm

ission of 
foreign nationals seeking perm

anent resident status in the U
.S. w

hile creating 
a program

 to expand and expedite the adm
ission of tem

porary foreign skilled 
w

orkers and students pursuing careers in high technology. H
ow

ever, the A
ct 

w
as in reality founded on the pretense that a severe shortage w

as underm
in-
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ing A
m

erican global preem
inence in high technology. T

he program
 set in 

m
otion a m

ass w
ave of m

igration that has alm
ost com

pletely transform
ed the 

econom
ic geography of high technology by assigning Indian guest w

orkers 
w

ho enter the U
.S. for brief periods to fill the breach. 

In the 1990s, w
ith attention draw

n to the outsourcing of m
anufacturing 

jobs to the G
lobal South, the grow

th of skilled guest w
orkers in the Inform

a-
tion Technology (IT

) sector w
ent largely unnoticed below

 the radar screen of 
public scrutiny. N

ew
 skilled and unskilled im

m
igrants, conventionally por-

trayed as assiduous and eager to w
ork long hours at low

 pay, have entered an 
array of previously high-paying industries once dom

inated by native-born 
w

orkers. A
cadem

ic and popular discourses suggest that these new
 im

m
igrant 

laborers are w
orking in low

-w
age unskilled m

enial jobs in the service econ-
om

y. T
his logic has m

otivated federal governm
ent law

m
akers to support the 

expansion of guest w
orkers in the U

nited States by controlling their flow
 and 

restricting their rights. Such governm
ent program

s could create an interna-
tional contingent of tem

porary and seasonal m
igrant labor that w

ill com
e 

and go to and from
 the G

lobal N
orth, as m

ultinational corporations need 
them

. T
his schem

e could transform
 labor relations throughout the w

orld.
T

he U
.S. C

itizenship and Im
m

igration Services (U
SC

IS) defines w
ork-

ers in the H
-2B

 visa category as beneficiaries of, or part of, a guest w
orker 

program
 designed to m

ake foreign m
igrant laborers available to U

.S. com
-

panies facing labor shortages. T
he H

-2B
 program

 com
plem

ents the H
-2A

 
labor program

 through allocating non-agricultural w
orkers to U

.S. business. 
N

otably, the H
-2B

 program
 provides seasonal, interm

ittent, and tem
porary 

w
orkers to “augm

ent their existing labor force.” E
very fiscal year the U

SC
IS 

sets a num
erical quota of at least 66,000 w

orkers, but business is lobbying 
for extensively expanding the program

, and the U
.S. sees guest w

orkers as 
a substitute for undocum

ented labor, since they subject foreign w
orkers to 

significantly higher surveillance and control. 
A

lm
ost every year, hotels and resorts m

aintain that a shortage of U
.S. 

laborers constrains their ability to operate efficiently. T
he range of H

-2B
 

w
orkers is now

 grow
ing to encom

pass a grow
ing num

ber of jobs considered 
indispensable w

ell-paying positions. H
ow

ever, the U
SC

IS contends there is 
a scarcity of jobs in construction, health care, landscaping, lum

ber, m
anufac-

turing, food service/processing, and resort/hospitality services. Today, even 
for U

.S. laborers, business is converting a grow
ing num

ber of positions into 
contract, tem

porary, and contingent labor. Since the jobs are neither covered 
by U

.S. national labor law
 protecting guest w

orkers from
 em

ployer abuse, 
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nor are adequately m
onitored by the U

.S. and foreign governm
ents, every 

year, resorts, hotels, and hospitality com
panies request as m

any w
orkers as 

possible annually, even w
hen guest w

orker quotas are already set.
For H

-2B
 w

orkers in the C
aribbean, profits from

 the hospitality industry do 
not stay there but are repatriated to m

ultinational corporations in the N
orth, 

a process know
n as “leakage.” T

he repatriation of profits further depletes the 
econom

y of needed resources for education, housing, and health care. T
hus 

m
any w

orkers contend that m
igration is not a choice but an econom

ic necessity 
to support their fam

ilies and im
prove their quality of life. N

ew
 form

ula-
tions do not have to close national borders, but should perm

it (or require) all 
w

orkers to form
 unions in their ow

n countries and enforce prevailing w
age 

law
s that perm

it U
.S. w

orkers to com
pete for jobs. W

hile the establishm
ent 

of a program
 that w

ould allow
 at least 400,000 guest w

orkers into the country 
m

ay underm
ine U

.S. w
orkers standards, corporations w

ill benefit even m
ore 

if laborers are under constant surveillance and supervision. W
hile business 

has done quite w
ell w

ith undocum
ented w

orkers, the fact that these m
igrant 

w
orkers are joining unions at the m

ost rapid pace since the labor upsurge of 
the 1930s poses a potential dilem

m
a if profit m

argins are to be m
aintained 

and increased. W
itness the m

odestly successful effort by unions to organize 
hospitality, hotel, and health care w

orkers in m
ajor cities.

C
orporate Strategy

T
he expansion of guest w

orker program
s is intended to further discipline labor, 

at hom
e and abroad, as a m

eans of increasing profits for the capitalist class—
especially for financial corporations that indirectly benefit from

 the restructur-
ing of labor m

arkets. U
ndocum

ented w
orkers as opposed to guest w

orkers m
ay 

m
ove from

 job to job and could join unions to raise their w
ages and conditions. 

C
oncom

itantly, guest w
orkers m

ust go hom
e upon com

pletion of the job and 
alm

ost all have no recourse to join unions. W
hy establish a dichotom

y am
ong 

im
m

igrants and divide one group against the other? T
he m

assive and w
idespread 

protests of im
m

igrants in Southern C
alifornia in the spring of 2006 dem

on-
strated the pow

er of foreigners in the U
nited States, confirm

ing in the process 
that m

ost undocum
ented m

igrants oppose a governm
ent guest w

orker program
 

aim
ed at consigning all m

igrant w
orkers to subordinate conditions, w

hich seeks 
to prevent m

obilization and unionization by threatening deportation.
Today, w

e are actually w
itnessing the destabilization of the em

ployer–
em

ployee relationship that survived from
 the end of W

orld W
ar II to the 

early 1980s. T
hat relationship is rooted in the class com

prom
ise of the N

ew
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D
eal in the 1930s, w

hich obligated U
.S. em

ployers to continue to pay w
ork-

ers even if business slow
ed, and that provides health and pension benefits 

to w
orkers through the w

orkplace. T
he restructuring of w

ork has signifi-
cant national and global im

plications for labor that w
ill intensify joblessness  

and unem
ploym

ent.
T

hus, even before the U
.S. negotiates a new

 G
eneral A

greem
ent on Tariffs 

and T
rade treaty through the W

T
O

, w
idening the m

arket for global service 
w

orkers, the country is leading the w
ay in hiring foreign contract w

orkers en 
m

asse. T
he insatiable urge of policym

akers is to ease the w
ay for corporations 

to create a new
 body of contract w

orkers unprotected by U
.S. labor law

s, and 
thus unable to organize into unions or, in the case of unskilled w

orkers, to 
protest w

ages and conditions, an attitude punishable by deportation. T
he 

U
nited States is at the forefront of negotiations w

ith the W
T

O
 to do aw

ay 
w

ith trade barriers that im
pede im

porting and exporting professional and 
unskilled labor, called the G

eneral A
greem

ent on T
rade and Services M

ode 
Four (G

AT
S-4). 

Since the proliferation of m
arket reform

s in the late 1970s, global barriers 
to trade liberalization have been system

atically dem
olished. Finance capital-

ists controlling the w
orld’s m

oney see restrictions to the flow
 of capital, goods, 

and labor as sandcastles to be w
ashed aw

ay by corporate m
anagers of the 

w
orld econom

y. In the m
eantim

e, the global m
arket econom

y resem
bles a 

L
ego building under construction to prevent the resurgence of social protec-

tions. T
he new

 w
all that is replacing governm

ent protections is a sturdy and 
essential com

ponent of m
arket liberalization, one that expands trade in goods 

and services to prom
ote the trade in w

orkers betw
een countries. R

esistance 
to the neoliberal program

 w
ill build a w

all around any country that seeks to 
m

oderate the m
arket. T

he next round of negotiations under G
AT

S-4 w
ill 

from
 tim

e to tim
e fill spot shortages in skilled and unskilled labor that sup-

porters believe are inevitable in the global trade regim
e. T

hus, rather than 
em

ploying w
orkers, G

AT
S-4 w

ill allow
 G

eneral M
otors, for exam

ple, to con-
tract w

orkers from
 L

atin A
m

erica and the C
aribbean to fill spot shortages at 

significantly low
er w

ages and w
ithout the obligation to pay for health care, 

unem
ploym

ent insurance, pension benefits, or even w
orkers’ com

pensation. 
A

s far as L
atin A

m
erica is concerned, a com

pletely new
 perspective is 

em
erging am

ong corporate and governm
ent m

anagers. In the 1970s and 
1980s, national leaders view

ed relocating skilled labor from
 the South to the 

N
orth as a brain

 drain that deprived T
hird W

orld countries of professional 
w

orkers, a resource that w
ould otherw

ise im
prove their standard of living. 
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N
ow, the region, as w

ell as C
hina, India, Jam

aica, and the P
hilippines view

 
w

orkers as profitable com
m

odities for export to the G
lobal N

orth. O
nce 

seen as a fundam
ental com

ponent of w
hat Sam

ir A
m

in view
ed as unequal 

exchange, today, corporate and governm
ent leaders prom

ote the export of 
labor as a m

eans to create capital through foreign rem
ittances, and poten-

tially a source of good w
ill that w

ill encourage m
ultinationals to relocate 

subsidiaries to their countries. 
A

s noted, a grow
ing num

ber of econom
ies in L

atin A
m

erica and throughout 
the G

lobal South are w
arping as developm

ent policies direct disproportionate 
funding to IT

, business services, nursing, or hospitality for global exports, 
ignoring other key com

ponents of their burgeoning econom
ies. O

stensibly, 
in G

AT
S-4 negotiations w

ithin the W
T

O
, the developing w

orld is argu-
ing that tem

porary labor m
igration is as vital to their econom

ic grow
th as 

goods and services are to advanced econom
ies. E

xplicitly, a grow
ing num

ber 
of countries in L

atin A
m

erica consider the expansion in the m
ovem

ent of 
people from

 poor to advanced countries to perform
 services an im

portant 
source of exports and revenue. 8 T

he neoliberal argum
ent is that excluding 

the com
parative w

age advantage in low
-w

age labor is an im
portant part of 

the w
orldw

ide m
arket from

 global trade agreem
ents.

W
hile actively negotiating a global labor m

igration agreem
ent, foreign 

w
orkers are useful scapegoats of right-w

ing governm
ents to garner votes 

from
 w

orkers fearing job loss. T
he decision by B

ush to send 6,000 troops 
to the U

.S. border w
ith M

exico is a hypocritical approach to dealing w
ith 

grow
ing unem

ploym
ent and econom

ic stagnation. T
hough such argum

ents 
are delusions intended to pacify right w

ing w
orkers, m

ost U
.S. w

orkers rec-
ognize that absent strong labor institutions, they are too w

eak to counter 
avaricious m

ultinational corporations; hence they tend to believe that the 
capitalist neoliberal system

 is beyond reproach. T
herefore, som

e w
orkers are 

easily convinced that foreign w
orkers and the relocation of industry are lead-

ing sources of unem
ploym

ent. T
he m

edia and politicians conveniently blam
e 

m
igrant w

orkers for taking aw
ay jobs, even if those very officials are actively 

establishing guest w
orker program

s. P
oliticians do not consider inequality 

and im
m

iseration in M
exico as causes of the grow

ing m
igration of w

ork-
ers and peasants to the U

.S. 9 O
verall, corporations have alw

ays supported 

8 
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: W

o
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m
igration, so C

ongress and the P
resident m

ust toe a thin line to create the 
im

pression that they are responding to job shortages by restricting im
m

igra-
tion. Since 1990, the unsurprising trend has been that, alm

ost im
m

ediately 
after elections, C

ongress relaxes restrictions on im
m

igration.

R
esistance from

 L
abor

T
he new

 configuration of industry has transform
ed the traditional institu-

tional form
s of labor organization of the A

m
erican w

orking class that took 
shape through the industrial unions established from

 the 1920s through the 
1950s. T

he institutional form
 of labor–m

anagem
ent relations, based on rec-

ognition and collective bargaining, does not facilitate new
 form

s of labor 
activism

 in the “N
ew

 E
conom

y.” M
anagers are now

 gaining the upper hand 
even in industries and localities w

here strong unions have solidified control 
over labor m

arkets through collective bargaining agreem
ents that restrict 

local labor com
petition.

O
ver the past tw

o decades, the extraordinary grow
th of docum

ented and 
undocum

ented m
igrant labor has transform

ed state and national labor regu-
latory system

s, thereby creating new
 challenges for w

orkers and their unions 
in m

aintaining w
ages and labor standards. In som

e cases, m
igrant laborers 

have replaced w
orkers and their unions throughout entire labor m

arkets. 
T

he dem
and to expand and institutionalize m

igrant labor system
s w

ill fur-
ther erode the capacity of unions to organize w

orkers ostensibly em
ployed 

for foreign contractors in both professional and m
enial labor m

arkets. Sim
ul-

taneously, efforts to enlarge the m
igrant labor program

s leave new
com

ers 
defenseless to corporate despotism

. In the new
 global labor com

m
odity chain, 

m
igrants in a grow

ing num
ber of service industries are considered factors of 

production to be dispensed w
ith w

hen no longer considered necessary. 10 
To respond effectively to the capitalist effort to low

er w
ages on a global 

scale, the w
orking class and poor m

ust w
in organizing victories and m

ust 
unify across borders through struggling for the right to join unions. M

any 
foreign m

anufacturing jobs pay poverty w
ages even by standards of the 

G
lobal South. 11 T

herefore, for an accurate analysis, one m
ust follow

 the job 
and not the w

orker to assess the degree to w
hich decent-paying jobs in the 

U
nited States are transform

ing into poverty-w
age jobs in L

atin A
m

erica. 

10 G
a
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O
rganizing guest w

orkers into unions w
ould staunch the decline in unions 

throughout the w
orld. H

ow
ever, due to restrictions im

posed on guest w
ork-

ers, and em
ployer efforts to circum

vent the law, guest w
orkers m

ay be am
ong 

the least-protected w
orkers in the nation.

To halt the decline in organized labor, national labor federations m
ust 

dem
and that all guest w

orker have the legal right to unionize. To do so, 
labor m

ust oppose all im
m

igrant policies that segregate w
orkers into specific 

groups. O
rganized labor should not select those w

orkers that w
ill becom

e 
eligible for em

ploym
ent and citizenship in the im

perialist center of pow
er, 

but should turn attention to w
orkers and labor throughout the w

orld w
ho 

are also suffering from
 the policies of international capitalists. 

Sustainable developm
ent policies m

ust invest in the social infrastructure 
in L

atin A
m

erica and the C
aribbean to advance the econom

ic interests of the 
poor and w

orking class plagued by unrelenting poverty. P
overty in the South 

triggers m
igration to the N

orth. O
rganized labor in the U

nited States is only 
beginning to address the issue of poverty in L

atin A
m

erica, particularly how
 

capitalist policies transform
 poor countries into even poorer ones through 

policies that lead to the elim
ination of public education, housing, and health 

care. T
his crisis of capital is particularly troubling for racial m

inorities. In 
the U

nited States, the job crisis hits A
frican A

m
ericans and people of color 

the hardest. 
To reject guest w

orkers w
hile em

bracing undocum
ented w

orkers—
as m

any 
unions do—

is a contradictory pathw
ay to failure and the further dim

inution of 
organized labor. W

hy should organized labor support repealing the em
ployer 

sanction provision in IR
C

A
 that underm

ines the ability of undocum
ented 

w
orkers to resist corporate exploitation if they are not endeavoring to defend 

the rights of non-im
m

igrant w
orkers to organize? In 2006, nine to 12 m

illion 
m

igrants w
ork in the U

nited States. E
qually, m

any non-im
m

igrants also w
ork 

in exploitative jobs and have no recourse to im
prove their conditions.

C
urrently, it is naïve and foolhardy to think that m

igrant w
orker resis-

tance on the job is encouraging a m
ovem

ent of guest w
orkers, especially in 

the U
nited States, w

here corporate control over labor is so strong. Still, som
e 

successful cam
paigns are underw

ay to im
prove guest w

orker conditions in the 
agricultural sector—

for exam
ple, the precedent-setting victory by the Farm

 
L

abor O
rganizing C

om
m

ittee (FL
O

C
) in Septem

ber 2004 w
ith the N

orth 
C

arolina G
row

ers A
ssociation to unionize 8,000 guest w

orkers, ending a 
five-year boycott against M

t. O
live products. In A

pril 2006, the U
nited Farm

 
W

orkers (U
FW

) reported that it reached an agreem
ent w

ith G
lobal H

ori-
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zons, a leading guest w
orker com

pany based in L
os A

ngeles, to im
prove w

ages, 
benefits, and w

orking conditions for foreign H
-2A

 guest w
orkers. T

he inter-
national labor im

port firm
 acceded to a com

prehensive agreem
ent for decent 

w
ages for T

hai and V
ietnam

ese agricultural w
orkers in W

ashington State.

A
rturo S. R

odríguez, president of the U
FW

, declared that:
For the first tim

e, som
e im

ported agricultural guest w
ork-

ers have a national union contract guaranteeing em
ployers 

com
ply w

ith all relevant state and federal law
s—

in this case 
through a three-step grievance procedure ending in bind-
ing m

ediation. For the first tim
e, a national union contract 

w
ill protect agricultural guest w

orkers from
 retaliation for 

com
plaining about conditions or treatm

ent. For the first 
tim

e, a union contract w
ill require that agricultural guest 

w
orkers receive a 2 percent pay increase above the A

dverse 
E

ffect W
age R

ate m
andated under federal law, w

hich is 
alw

ays higher than the state or federal m
inim

um
 w

age. 
C

urrently, the w
age rate for agricultural guest w

orkers in 
W

ashington State is $9.01 an hour. 12 

T
hese tw

o recent victories in N
orth C

arolina and W
ashington State set 

an im
portant precedent for unionization of guest w

orkers in the hospitality 
and IT

 industries in the U
nited States to ensure good w

ages, protections, 
and w

orking conditions. N
ow

 that capital is increasingly integrating globally, 
organized labor m

ust follow
 w

ith authentic form
s of collaboration. B

usiness 
is using prospects for a guest w

orker program
 to do aw

ay w
ith living-w

age 
jobs and as a m

eans of supplying a steady source of highly com
petent skilled 

IT
 w

orkers and low
-w

age laborers w
orking in the U

.S. hospitality industry. 
T

he corporate frenzy for low
-w

age labor w
ill not stop until organized labor 

transform
s into a social m

ovem
ent that pushes governm

ent and business to 
advance the w

ages and hum
an rights of w

orking people in the U
nited States 

and throughout the w
orld.

W
hile the International C

onfederation of Free T
rade U

nions (IC
FT

U
) 

has initiated m
ore expansive efforts, as an ossified organization, m

ost of the 
proclam

ations are m
ere form

alities. T
he hum

an rights route through the 
International L

abour O
rganization (IL

O
) has also fallen short of passing 

12 A
rtu

ro
 S. Ro

d
ríg

u
e

z, “Sta
te

m
e

n
t A

n
n

o
u

n
c

in
g

 U
FW

 C
o

n
tra

c
t w

ith
 G

lo
b

a
l H

o
rizo

n
s,” 

Se
a

ttle
, W

a
sh

in
g

to
n

, A
p

ril 11, 2006.
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resolutions acceptable to the U
nited States. IL

O
 conventions on the rights 

of w
orkers are a step in the right direction, but w

ithout a base rooted in labor, 
they are unlikely to expand the rights of w

orkers. Sim
ilarly, efforts by uni-

versity students to elim
inate sw

eatshops globally m
ay represent a m

odel for 
an international organization of guest w

orkers. H
ow

ever, w
e cannot delude 

ourselves into believing that earnest but feeble efforts, such as the U
nited 

Students A
gainst Sw

eatshops (U
SA

S) w
ill am

ount to m
ore than an idea or a 

m
eans by w

hich students can assuage their guilty consciences.

C
onclusion

O
ur de facto im

m
igration policy today consists of efforts to restrict the flow

 
of undocum

ented w
orkers by expanding the flow

 of guest w
orkers. T

his 
serves to m

aintain a steady flow
 of com

pliant laborers. T
his fits w

ith a new
 

phase of corporate restructuring that w
ill produce a foreign w

orkforce that 
w

ill have even less pow
er than undocum

ented w
orkers today. If guest w

orker 
program

s over the last decade in the IT
 and hospitality industry provide 

any clue to w
hat the future holds, one can expect that businesses w

ill con-
tinue to sidestep federal law

s that m
andate paym

ent of w
ages equivalent to 

U
.S. w

orkers. A
s in the past, no m

eans to m
onitor illegal corporate practices 

w
ill be in place. In this environm

ent, organized labor in the U
nited States 

and throughout the w
orld m

ust search for a m
eans to counter neoliberal 

reform
s that only benefit corporations at the expense of w

orkers everyw
here. 

A
s unions reach a breaking point, m

ost are clueless about organizing new
 

m
igrant w

orkers and protecting m
em

bers. A
t this stage of capitalist hege-

m
ony, the need to organize globally is m

ore prescient than ever. H
ow

ever, 
organizing m

ust be rooted in and established through w
orker struggles w

ith 
strong support from

 existing unions.
L

abor is right to oppose a guest w
orker program

 that interferes w
ith a 

concentrated strategy to organize undocum
ented w

orkers. Yet, labor does 
not have the prescience to recognize that if enacted a guest w

orker program
 

policy w
ill force unauthorized w

orkers out of the country. O
rganized labor 

has found itself supporting an undocum
ented am

nesty program
 that leads to 

full citizenship against a guest w
orker program

 that m
istreats w

orkers. H
ow

-
ever, no m

atter the case, guest w
orker program

s are here to stay. It is neces-
sary to find a m

eans to advance the rights of guest w
orkers in all sectors of the 

econom
y. W

hile organized labor is correct to oppose the concept of m
igrant 

guest w
orkers, due to nativist sentim

ent am
ong the U

.S. w
orking class such a 

position is likely to fail if unions sim
ultaneously support organizing undocu-
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m
ented w

orkers. T
he only answ

er for building a strong labor m
ovem

ent is 
to consider w

orkers in the global context rather than continuing to pursue 
a failed strategy of dividing m

igrant w
orkers. T

his suggests reaching out to 
w

orkers internationally rather than on w
orker ethnic and national bonds. 

Such a strategy w
ould stipulate that all m

igrant w
orkers w

orking in the 
U

nited States have the right to organize unions that are capable of m
onitor-

ing conditions and representing their interests. M
ost im

portant, the program
 

m
ust place w

orkers in a position to dem
and unionization through fostering 

self-governance and autonom
y from

 large national unions.
T

he U
.S. labor m

ovem
ent’s historical responses to governm

ent policy on 
m

igrant w
orkers greatly illum

inate the steady declining relevance of unions 
today. To strengthen w

orkers in the U
nited States, it is necessary to do aw

ay 
w

ith m
uch of the labor law

 established through the N
ational L

abor R
ela-

tions A
ct—

policies that are no longer effective or relevant to w
orkers today. 

A
s finance capital restructures labor m

arkets on a global basis, the urgency 
for unions and w

orkers to reach out to w
orkers abroad is crucial in building 

pow
er for all w

orkers of the w
orld. T

his effort of building international soli-
darity through setting standards that perm

it organizing am
ong all w

orkers 
is long overdue. 
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A
bstract

A
s the possibility of com

prehen
sive im

m
igration

 reform
 at the federal level seem

s 

u
n

clear, im
m

igran
t w

orkers an
d advocates are organ

izin
g an

d pu
shin

g for policy 

chan
ge to address day-to-day problem

s at the state an
d local level. A

s described in
 

the fi
rst section

 of this paper, im
m

igration
 statu

s an
d con

cern
s abou

t im
m

igration
 

en
forcem

en
t have an

 extrem
ely chillin

g effect on
 w

orkers’ ability to stan
d u

p for 

their w
orkplace rights; m

oreover, w
orkers are bein

g pitted again
st each other based 

on
 im

m
igration

. C
om

prehen
sive im

m
igration

 reform
 that provides w

orkers w
ith 

a m
ean

s of adju
stin

g their statu
s w

ou
ld elim

in
ate on

e of the m
ost effective tools of 

keepin
g w

orkers silen
t abou

t abu
se. H

ow
ever, N

ew
 York S

tate does n
ot have to w

ait 

for the federal govern
m

en
t to act in

 order to im
prove con

dition
s of L

atin
o im

m
igran

t 

w
orkers throu

ghou
t the state. W

hile im
m

igration
 reform

 is a federal m
atter, there 

are a n
u

m
ber of action

s that can
 be taken

 at the state level that w
ou

ld elim
in

ate 

m
ajor barriers faced by m

any im
m

igran
ts an

d advan
ce con

dition
s of w

orkers across 

the board.

E
xecutive Sum

m
ary

T
his paper highlights key issues that affect im

m
igrant w

orkers in general and 
L

atino im
m

igrant w
orkers in particular as w

ell as key policies that are being 
developed by im

m
igrant w

orker organizing and advocacy groups that w
ould 

advance conditions of these w
orkers in the state of N

ew
 York. T

he issues and 
the policies recom

m
ended are as follow

s: 

Issu
e 1

: U
npaid or underpaid w

ages are a m
ajor issue faced by low

-w
age im

m
i-

grant w
orkers. T

he U
rban Institute recently found that tw

o m
illion im

m
igrants 

nationw
ide earn less than the m

inim
um

 w
age. E

m
ployers’ failure to pay all of the 

w
ages due has a serious im

pact on w
orkers w

ho are already earning low
 w

ages. 



58    LA
TIN

O
 IM

M
IG

RA
TIO

N
 PO

LIC
Y

T
he U

.S. D
epartm

ent of L
abor, Bureau of L

abor Statistics reported that, in 2003, 
“black and H

ispanic or L
atino w

orkers continued to be m
ore than tw

ice as likely 
as their w

hite counterparts to be am
ong the w

orking poor.” E
m

ployers are par-
ticularly em

boldened to cut corners on w
age and hour law

s in a context in w
hich 

they are unlikely to face serious consequences for doing so. T
hough the passage 

in 1997 of the U
npaid W

ages Prohibition A
ct (U

W
PA

) gave N
ew

 York State 
one of the strongest w

age enforcem
ent law

s in the country, N
ew

 York’s w
age and 

hour law
s are being sorely under-enforced. T

he N
ew

 York State D
epartm

ent of 
L

abor can play a stronger role in the enforcem
ent of w

age and hours law
s.

R
ecom

m
en

d
a
tion

s:

■
    Seek unpaid w

ages going back a full six years.
■

     Seek the full range of rem
edies available to w

orkers as w
ell as the m

axim
um

 
penalties for violations provided by U

W
PA

.
■

    E
nforce the statutory daily overtim

e prem
ium

s (also called “spread-of-hours” 
pay) for low

-w
age w

orkers for hours w
orked in excess of 10 hours in a day.

■
     Investigate com

plaints prom
ptly and thoroughly and keep w

orkers inform
ed 

of progress.
■

    Identify em
ployees w

ho are m
isclassified as “independent contractors” 

w
hen investigating w

age claim
s and apply the L

abor law
 expansively to 

include w
orkers intended to be covered.

■
   M

inim
ize w

orkers’ risk of retaliation and m
axim

ize im
pact:

■
        For exam

ple, use an individual com
plaint as a starting point for investi-

gating an entire firm
’s payroll practices to ensure the em

ployer is held 
responsible for all violations. 

■
        Take steps to protect the anonym

ity of w
orkers w

ho initiate com
plaints.

■
    B

uild on the m
odel developed by the A

pparel Industry Task Force and 
pro-actively target for investigation and enforcem

ent industries know
n 

for violations of w
age and hour law

s, draw
ing on enforcem

ent data, field 
research and pooled intelligence from

 stakeholders.
■

   Im
prove responsiveness to im

m
igrant com

m
unities:

■
        M

ake clear statem
ents that the state is not enforcing im

m
igration law

 or 
screening w

orkers based on im
m

igration status.
■

        T
he State D

epartm
ent of L

abor can internally exam
ine its practices to 

identify any features of its interactions w
ith w

orkers and the public that 
m

ight lead to the conclusion that it is screening w
orkers based on im

m
i-

gration status and then take steps to change those practices or correct 
any m

isim
pressions that m

ay arise.



Rig
h

ts Be
g

in
 a

t H
o

m
e

    59

■
    Im

prove outreach to im
m

igrant com
m

unities by partnering w
ith com

m
u-

nity groups that have their roots in those com
m

unities.
■

    Prioritize language access by ensuring that there are sufficient investigators 
w

ith language and cultural skills to com
m

unicate effectively w
ith im

m
i-

grant w
orker com

m
unities and that all outreach m

aterials are available in 
languages spoken by im

m
igrant w

orkers.
■

    Take steps to m
ake agencies m

ore accessible, accountable, and transparent:
■

        Provide com
prehensive data on com

plaint-driven and investigation-driven 
enforcem

ent, broken dow
n by m

onth, including data on the num
ber of 

w
orkers affected and w

ages recovered.
■

        R
ecord the industry classification code of all em

ployers involved, and 
publish data by industry groups.

■
        M

ake key form
s, policy m

anuals, and procedures available to the public 
in a variety of languages.

■
        R

espond to additional requests for data m
ade pursuant to the Freedom

 
of Inform

ation L
aw

 (FO
IL

) w
ithin statutorily m

andated tim
efram

es.
■

    E
stablish a private right of action for N

ew
 York L

abor L
aw

 rights that 
currently lack one, or w

here the law
 is unclear. A

 m
odel is provided by the 

C
alifornia L

abor C
ode’s P

rivate A
ttorneys G

eneral A
ct of 2004.

■
    C

lose loopholes for em
ployers w

ho know
ingly m

isclassify their em
ployees 

as “independent contractors.” 
■

    P
ass stricter prohibitions against em

ployers w
ho retaliate against com

-
plaining em

ployees.
■

    E
nact legislation requiring state agencies to do outreach and provide 

know
-your-rights m

aterials in m
ultiple languages.

■
    P

ass legislation assuring that all w
orkers, regardless of im

m
igration status, 

are protected by labor and em
ploym

ent law
s. 

■
    Toll statute of lim

itations pending agency investigation of w
age and hour 

com
plaints.

■
    P

erm
it third party (i.e., labor and com

m
unity groups) com

plaints for w
age 

and hour violations. 
■

    E
nhance liquidated dam

ages to w
orkers for unpaid w

ages.
■

    E
lim

inate the provision in the W
age O

rder for M
iscellaneous Industries 

that subjects certain categories of w
orkers to lesser overtim

e provisions. 
12 N

Y
C

R
R

 § 142-2.2 can be am
ended to provide full overtim

e protec-
tions of 1 and ½

 tim
es the regular rate of pay to all w

orkers for m
ore than 

40 hours of w
ork perform

ed in a w
eek.
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Issu
e 2

: For over four years, the N
ew

 York State D
epartm

ent of M
otor V

ehi-
cles (D

M
V

) has created barriers for hundreds of thousands of im
m

igrant N
ew

 
Yorkers w

ho need to obtain and m
aintain their driver’s licenses. A

pproxim
ately 

300,000 im
m

igrants throughout N
ew

 York State have faced suspension of 
their driver’s licenses over the past tw

o years. D
uring that tim

e, m
any have 

seen their licenses expire and w
ere unable to renew

 them
. C

ountless others 
w

ill never be able to obtain a driver’s license in N
ew

 York. In addition to this, 
D

M
V

 is stam
ping visa inform

ation on the face of certain driver’s licenses. T
he 

im
m

igration status inform
ation is often technically incorrect. M

oreover, the 
stam

ping flags the bearer of the driver’s license as foreign, creates confusion 
and m

isunderstanding, and m
akes the bearer m

ore vulnerable to discrim
ina-

tion and m
istreatm

ent based on im
m

igration status.

R
ecom

m
en

d
a
tion

s:
■

    N
ew

 York State should refuse to adopt R
E

A
L

 ID
 requirem

ents passed  
by C

ongress.
■

    E
lim

inate im
m

igration status requirem
ents. T

he best use of D
M

V
 resources 

and staff tim
e is on ensuring that driver’s license applicants provide secure 

identity docum
ents and that they know

 how
 to drive. T

hey should not be 
serving an im

m
igration law

 enforcem
ent role. Policy or law

 should specifi-
cally provide that eligibility for a driver’s license shall not be conditioned on 
a particular im

m
igration status.

■
    O

ne driver’s license for all w
orkers. A

 system
 that provides different or 

m
arked driver’s licenses based on holder’s im

m
igration status subjects 

im
m

igrants to discrim
ination and assum

ptions about their status as w
ell 

as their rights in this country. 
■

    P
rovide for acceptance of secure identity docum

ents that im
m

igrants can 
provide. T

here are a num
ber of different docum

ents that im
m

igrants can 
provide that are secure and legitim

ate m
eans of establishing identity and 

date of birth. N
um

erous other agencies and businesses recognize this. For 
exam

ple, foreign passports can be accepted w
ithout regard to I-94 or visa 

inform
ation as can consular identification docum

ents.
■

    Provide acceptable alternatives to the Social Security N
um

ber. For exam
ple, 

provide that instead of a Social Security N
um

ber, applicants can provide: an 
Individual Taxpayer Identification N

um
ber (IT

IN
) or a letter or form

 from
 

the U
nited States Social Security A

dm
inistration that states that the appli-

cant is not eligible or sw
orn statem

ent under the penalty of perjury, stating 
that the applicant does not have a Social Security N

um
ber.



Rig
h

ts Be
g

in
 a

t H
o

m
e

    61

■
    D

M
V

 should not be called upon to enforce or assist in enforcem
ent of 

im
m

igration law.

Issu
e 3

: C
ertain sectors that are characterized by low

 w
ages and poor w

orking 
conditions are also pre-dom

inated by im
m

igrant w
orkers. Tw

o exam
ples of 

such industries are day labor and dom
estic w

ork. W
hile w

orkers in those sec-
tors face a range of abuses that are associated w

ith their im
m

igration status, the 
particular structures of the industries also leave w

orkers vulnerable to abuse. 
N

ew
 York State can adopt key legislative and policy strategies to address the 

specific challenges faced by w
orkers in these industries.

R
ecom

m
en

d
a
tion

s:
■

    Support and sustain w
orker centers that em

phasize w
orker leadership and 

com
m

unity investm
ent. 

■
    P

rotect and expand the w
age and hour rights of day laborers. 

■
        B

an fees or im
proper w

age deductions for:
    -  C

ashing a check issued by a day labor service agency or other day labor 
em

ployer.
    -  T

ransportation betw
een the place of hire and w

ork site.
■

        E
stablish w

age parity betw
een day laborers w

ith full-tim
e perm

anent 
em

ployees perform
ing sim

ilar tasks.
■

        R
equire tim

ely paym
ents in cash or an im

m
ediately redeem

able check.
■

        M
andate daily rather than w

eekly overtim
e rates.

■
        R

equire em
ployers to com

pensate day laborers for traveling tim
e 

betw
een the point of hire and w

orksite and for tim
e spent w

aiting for 
late em

ployers.
■

        P
rotect the First A

m
endm

ent rights of day laborers to gather and seek 
w

ork in public.
■

    E
nsure a safe and healthy em

ploym
ent and w

ork environm
ent for all day 

laborers.
■

        R
equire labor em

ployers to cover the m
edical and com

pensatory costs 
of a w

ork related injury if w
orkers’ com

pensation is not available.
■

        R
equire em

ployers to provide w
ritten notice to and obtain the w

ritten 
consent of day laborers asked to perform

 w
ork that w

ould expose them
 

to hazardous m
aterials or conditions.

■
        E

nsure that m
otor vehicles used to transport day laborers are registered 

and m
eet basic safety requirem

ents.
■

    A
dopt a D

om
estic W

orkers’ B
ill of R

ights that includes the follow
ing:
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■
        A

 living w
age of $14.00/hour ($16.00/hour if the em

ployer does not 
provide health benefits).

■
        O

vertim
e pay for all dom

estic w
orkers (including those w

ho live in the 
em

ployer’s hom
e) for every hour over 40 hours w

orked a w
eek.

■
        Fam

ily and m
edical leave.

■
        A

t least one day of rest a w
eek.

■
        D

esignated paid holidays.
■

        P
aid vacation days.

■
        P

aid sick days.
■

        A
dvance notice of term

ination of em
ploym

ent.
■

        Severance pay in accordance w
ith num

ber of years w
orked.

■
        Inclusion of dom

estic w
orkers under em

ploym
ent discrim

ination protections.
■

        Inclusion of dom
estic w

orkers under state labor law.
■

        E
m

ployer recordkeeping requirem
ents.

■
    E

lim
inate the provision in the W

age O
rder for M

iscellaneous Industries 
that subjects dom

estic w
orkers to lesser overtim

e provisions. P
rovide full 

overtim
e protections of 1 and ½

 tim
es the regular rate of pay to all w

ork-
ers for m

ore than 40 hours of w
ork perform

ed in a w
eek. 

Introduction: T
he Im

pact of Im
m

igration on the R
ealities Faced by 

L
atino Im

m
igrant W

orkers
W

hile federal and state legal w
orkplace protections apply to all w

orkers, 
regardless of im

m
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orkers throughout 
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N
ew

 York State face serious obstacles to realizing their rights in the w
ork-

place. A
 2002 decision by the U

.S. Suprem
e C

ourt, H
offm

an
 P

lastic C
om

pou
n
ds 

v. N
L

R
B

, 2 determ
ined that an undocum

ented w
orker w

ho w
as illegally fired 

for engaging in protected organizing activity w
as not eligible for the rem

edy 
of backpay—

pay for the tim
e he w

as not w
orking due to the illegal firing—

because of his im
m

igration status. W
hile the Suprem

e C
ourt’s ruling applied 

only to eligibility for backpay under the N
ational L

abor R
elations A

ct, it has 
led to argum

ents by em
ployers and their law

yers that undocum
ented w

orkers 
should not be covered by the range of labor and em

ploym
ent law

s, or that they 
should not be eligible for full rem

edies under those law
s. M

oreover, im
m

igrant 
w

orkers face a range of barriers to enforcem
ent of their legal rights in the 

w
orkplace. Significantly, they are extrem

ely vulnerable to retaliation for speak-
ing up about their rights.

U
nscrupulous em

ployers take advantage of undocum
ented im

m
igrant w

ork-
ers because they think they can get aw

ay w
ith it. T

hey count on the w
orkers’ 

fear of im
m

igration consequences to keep them
 silent: to prevent them

 from
 

organizing, from
 speaking out about bad conditions, from

 cooperating w
ith 

governm
ent agencies to enforce their rights. W

orkers’ fears are reinforced by 
instances in w

hich em
ployer retaliation actually results in im

m
igration enforce-

m
ent. T

he follow
ing are only a few

 exam
ples. In K

ansas, a w
orker w

as turned 
over by his em

ployer to the D
epartm

ent of Justice and ultim
ately placed in 

im
m

igration proceedings after he filed a w
orkers’ com

pensation claim
 for an 

on-the-job injury and spoke to the press about it. 3 In M
innesota, a w

orker w
ho 

w
as injured on the job w

as turned in to the federal im
m

igration authorities by 
his em

ployer w
ho then argued that he w

as not entitled to w
age loss benefits 

in w
orkers’ com

pensation because of his undocum
ented status. 4 In C

alifornia, 
a w

orker w
as turned in to im

m
igration by her em

ployer for filing a claim
 for 

unpaid w
ages and overtim

e under the Fair L
abor Standards A

ct (FL
SA

). 5 
W

hen low
-road em

ployers take advantage of w
orkers, fear of im

m
igra-

tion consequences, it has a negative im
pact on all w

orkers and perm
its bad 

O
p

 1248 (N
.Y. Fe

b
 21, 2006) (H

o
ld

in
g

 u
n

d
o

c
u

m
e

n
te

d
 w

o
rke

rs a
re

 n
o

t p
re

c
lu

d
e

d
 

fro
m

 re
c

o
ve

rin
g

 lo
st e

a
rn

in
g

s in
 to

rt.).

2 
535 U.S. 137 (2002). 

3 
U.S. D

e
p

a
rtm

e
n

t o
f Ju

stic
e

, D
istric

t o
f Ka

n
sa

s p
re

ss re
le

a
se

, “Six Ille
g

a
l A

lie
n

s  
W

h
o

 W
o

rke
d

 Fo
r C

e
ssn

a
 H

a
ve

 Ple
a

d
e

d
 G

u
ilty” (A

u
g

u
st 28, 2006), a

va
ila

b
le a

t   
h

ttp
://w

w
w

.u
sd

o
j.g

o
v/u

sa
o

/ks/p
re

ss/A
u

g
06/A

u
g

28b
.h

tm
l.

4 
C

o
rrea

 v. W
a

ym
o

u
th

 Fa
rm

s, In
c

., 664 N
.W

.2d
 324 (2003).

5 
C

o
ntrera

s v. C
o

rinthia
n V

ig
o

r Ins. Bro
kera

g
e Inc., 25 F.Su

p
p

.2d
 1053 (N

.D
. C

a
l. 1998).
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em
ployers to obtain an unfair advantage over high-road em

ployers. C
on-

gress recognized this w
hen it enacted the law

 providing for sanctions against 
em

ployers w
ho hire undocum

ented w
orkers. It specifically highlighted the 

im
portance of ensuring that the labor and em

ploym
ent law

s protect all w
orkers, 

regardless of im
m

igration status. 6 Im
m

igration and C
ustom

s E
nforcem

ent 
(IC

E
) also recognizes this. IC

E
 itself has a policy discouraging investigators 

from
 responding w

hen there is an existing labor dispute, in recognition that 
unscrupulous em

ployers m
ay use IC

E
 to retaliate against w

orkers. 7 
H

ow
ever, the reality is that m

any im
m

igrants fear accessing agencies 
such as the State D

epartm
ent of L

abor (D
O

L
) out of fear that accessing a 

governm
ent agency could lead to im

m
igration proceedings. T

his perception 
can create serious problem

s for agencies that are prim
arily responsible for 

enforcing w
orkplace protections. W

orkers are in the best position to identify 
violations of labor and em

ploym
ent rights. State D

O
L

 agents can best do 
their job w

ith the cooperation of w
orkers w

ho can provide them
 w

ith necessary 
inform

ation and report violations of labor and em
ploym

ent law
s. T

heir job is 
m

uch m
ore difficult if they are identified as im

m
igration agents. A

n extrem
e 

exam
ple of this took place in July 2005 in N

orth C
arolina w

hen IC
E

 agents 
posed as O

SH
A

 agents in order to conduct a w
orkplace raid. Follow

ing the 
raid, A

llen M
cN

eely, the head of the N
orth C

arolina L
abor D

epartm
ent’s 

O
ccupational Safety and H

ealth division w
as strongly critical of that choice, 

saying that “the ruse eroded trust betw
een the L

abor D
epartm

ent and the 
w

orkers it is trying to keep safe,” and further: “W
e are dealing w

ith a population 
of w

orkers w
ho need to know

 about safety,” M
cN

eely said. “N
ow

 they’re 
going to identify us as entrappers.”

8 
W

hile the N
ew

 York State D
O

L
 is not enforcing im

m
igration law

 and 
does not have the authority to do so, as discussed below, it should take steps to 
dispel im

m
igrant w

orkers’ fears in order to effectively enforce w
age and hour 

law
s. W

orkers’ im
m

igration status is not relevant to D
O

L’s ability to enforce 
w

age and hour rights. Follow
ing the Suprem

e C
ourt’s decision in H

offm
an 

Plastics, the N
ew

 York State A
ttorney G

eneral issued a form
al opinion to the 

N
Y

 State D
O

L
 m

aking it clear that the H
offm

an decision had no bearing on 

6 
H

.R. Re
p

. N
o

. 99-682, p
t. 2, a

t 8-9, rep
rin

ted
 in

 1986 U.S.C
.C

.A
.N

. 5662  (1986).

7 
IC

E O
p

e
ra

tio
n

s In
stru

c
tio

n
 287.3a

, (re
d

e
sig

n
a

te
d

 A
p

ril 28, 2000 a
s 33.14(h

) o
f  

th
e

 SA
FM

)  h
ttp

://u
sc

is.g
o

v/lp
Bin

/lp
ext.d

ll/in
se

rts/slb
/slb

-1/slb
-45859/slb

-53376/ 
slb

-53401?f=te
m

p
la

te
s&

fn
=d

o
c

u
m

e
n

t-fra
m

e
.h

tm
#slb

-o
i2873a

8 
A

ssocia
ted

 Press, “Sta
te la

b
or officia

ls com
p

la
in a

b
out im

m
ig

ra
nt a

rrests” (July 8, 2005).
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D
O

L
 enforcem

ent of w
age and hour law

s. 9 H
ow

ever, certain routine practices 
m

ay unintentionally create the im
pression that D

O
L

 is screening w
orkers for 

im
m

igration status. 
For exam

ple, the D
O

L
 com

plaint form
 includes a space for a social security 

num
ber (SSN

). W
orkers m

ay not be aw
are that a SSN

 is not required to file a 
com

plaint w
ith D

O
L

. D
O

L
 can m

ake it clear that w
orkers are not required to 

provide a SSN
. T

his is good policy because it w
ill m

axim
ize the effectiveness 

of the agency: the perception that SSN
s are required to file a com

plaint deters 
im

m
igrants from

 com
ing forw

ard. SSN
s are not necessary for assessm

ent of 
a w

age claim
’s validity or for the enforcem

ent of the w
age and hour law

s and 
even

 if the D
O

L
 has a valid adm

inistrative convenience interest in requiring 
w

age claim
ants to provide an SSN

, these interests are outw
eighed by the pri-

m
ary interest in ensuring that all w

orkers are paid the basic m
inim

um
 w

age 
and overtim

e pay. M
oreover, the federal Privacy A

ct lim
its states’ ability to 

condition benefits, rights or privileges under law
 on disclosure of a SSN

 and 
requires state agencies that collect SSN

s to inform
 individuals “w

hether that 
disclosure is m

andatory or voluntary, by w
hat statutory or other authority 

such num
ber is solicited, and w

hat uses w
ill be m

ade of it.”
10 

A
dditionally, actions taken at the local level that seek to engage in enforce-

m
ent of im

m
igration law

 can lead to increased confusion and fear am
ong 

im
m

igrant com
m

unities w
ith respect to w

hich agencies are enforcing im
m

i-
gration law, thus pushing already vulnerable w

orkers further underground. For 
exam

ple, the Suffolk C
ounty legislature recently passed a local law

 creating 
penalties against county contractors w

ho em
ploy undocum

ented im
m

igrants. 
Federal law

 already controls in this area; how
ever this w

as part of a range of 
efforts taken by the Suffolk C

ounty E
xecutive to engage in control of im

m
i-

gration at the local level, as noted in an A
ugust 2006 N

ew
 York T

im
es editorial 

describing the approach as “vigilante governance, a one-note policy fueled by 
resentm

ent and indignation.”
11 

9 
Se

e
, N

.Y. A
tto

rn
ey G

e
n

e
ra

l O
p

n
. N

o
. 2003-F3, Th

e
 d

e
c

isio
n

 o
f th

e
 U

n
ite

d
 Sta

te
s 

Su
p

re
m

e
 C

o
u

rt in
 H

o
ffm

a
n

 Pla
stic

 C
o

m
p

o
u

n
d

s, In
c

. v. N
a

tio
n

a
l La

b
o

r Rela
tio

n
s 

Bo
a

rd
, 535 U.S. 137 (2002), d

o
e

s n
o

t p
re

c
lu

d
e

 th
e

 N
ew

 Yo
rk Sta

te
 D

e
p

a
rtm

e
n

t 
o

f La
b

o
r fro

m
 e

n
fo

rc
in

g
 Sta

te
 w

a
g

e
 p

a
ym

e
n

t la
w

s o
n

 b
e

h
a

lf o
f u

n
d

o
c

u
m

e
n

te
d

 
im

m
ig

ra
n

ts. (O
c

to
b

e
r 21, 2003) a

va
ila

b
le

 a
t,  h

ttp
://w

w
w

.o
a

g
.sta

te
.ny.u

s/la
w

ye
rs/

o
p

in
io

n
s/2003/fo

rm
a

l/2003_f3.h
tm

l.

10 Th
e

 a
p

p
lic

a
b

le
 se

c
tio

n
 o

f th
e

 Priva
c

y A
c

t w
a

s n
o

t c
o

d
ifie

d
 b

u
t is a

va
ila

b
le a

t 5 
U

SC
 552a

 (n
o

te
).

11 “Ed
ito

ria
l: The Sa

m
e O

ld
 N

o
te o

n Im
m

ig
ra

tio
n,” N

ew
 York Tim

es (Lo
ng

 Isla
nd

,  
A

ug
ust 13, 2006).
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It is inappropriate for local governm
ents to engage in duplicative or even 

contradictory regulation of im
m

igration law. A
s the U

.S. Suprem
e C

ourt has 
observed, “P

ow
er to regulate im

m
igration is unquestionably exclusively a 

federal pow
er.”

12 States and localities are specifically pre-em
pted from

 creat-
ing sanctions relating to the em

ploym
ent of undocum

ented im
m

igrants. T
his 

is solely w
ithin the purview

 of the federal governm
ent. T

he Im
m

igration 
R

eform
 and C

ontrol A
ct provides “[t]he provisions of this section preem

pt 
any State or local law

 im
posing civil or crim

inal sanctions …
 upon those w

ho 
em

ploy, or recruit or refer for a fee for em
ploym

ent, unauthorized aliens.”
13 

T
he legislative history of the IR

C
A

 explains that: “[t]he penalties contained 
in this legislation are intended to specifically preem

pt any state or local law
s 

providing civil fines and/or crim
inal sanctions on the hiring, recruitm

ent or 
referral of undocum

ented aliens.”
14  

M
oreover, it is inappropriate for state or local agencies to engage in 

enforcem
ent of im

m
igration law

 for the critical reason that state and local 
agents lack the training and expertise to navigate the com

plexities of im
m

i-
gration law. T

hough laypeople often talk in term
s of citizen/noncitizen or 

docum
ented/undocum

ented, there is not such a bright line. In addition to 
citizenship and legal perm

anent residence (green card holder), there is an 
alphabet of visa categories from

 A
 to V

 as w
ell as status as an asylee, tem

po-
rary resident, or tem

porary protected status. 15 A
 person can transition from

 
one status to another over tim

e and depending on circum
stances.

B
ecause of this com

plexity, one of the risks associated w
ith requiring state 

agents to m
ake determ

inations of im
m

igration status is that it can lead to 
racial or ethnic profiling and charges of discrim

ination. A
n exam

ple of this 
can be found in the afterm

ath of “O
peration R

estoration,” a collaboration 
betw

een local police and B
order P

atrol agents in C
handler, A

rizona. A
n 

investigation into “O
peration R

estoration” by the State A
ttorney G

eneral’s 

12 D
eC

a
n

a
s v. Bic

a
, 424 U.S. 351, 354 (1976);  See a

lso
 Fia

llo
 v. Bell, 430 U.S. 787, 792 

(1977) (“O
ve

r n
o

 c
o

n
c

e
iva

b
le

 su
b

je
c

t is th
e

 le
g

isla
tive

 p
o

w
e

r o
f C

o
n

g
re

ss m
o

re
 

c
o

m
p

le
te

.”); To
ll v. M

o
ren

o
, 458 U.S. 1, 10 (1982) (Th

e
 Su

p
re

m
e

 C
o

u
rt h

a
s “lo

n
g

  
re

c
o

g
n

ize
d

 th
e

 p
re

e
m

in
e

n
t ro

le
 o

f th
e

 Fe
d

e
ra

l G
o

ve
rn

m
e

n
t w

ith
 re

sp
e

c
t to

 th
e

  
re

g
u

la
tio

n
 o

f a
lie

n
s w

ith
in

 o
u

r b
o

rd
e

rs.”).

13 8 U.S.C
.A

. §1324a
(h

)(2). 

14 H
.R. Re

p
. N

o
. 99-682(I), a

t 58 (1986) rep
rin

ted
 in

 1986 U.S.C
.C

.A
.N

. 5649, 5662.

15 See, U.S. C
itizen

sh
ip

 a
n

d
 Im

m
ig

ra
tio

n
 Servic

es, Im
m

ig
ra

tio
n

 C
la

ssific
a

tio
n

s a
n

d
 

V
isa

 C
a

teg
o

ries, a
va

ila
b

le a
t, h

ttp
://w

w
w

.u
scis.g

ov/p
o

rta
l/site/u

scis/m
enu

item
.

5a
f9b

b
95919f35e66f614176543f6d

1a
/?vg

n
exto

id
=e6c

08875d
714d

010V
g

n
V

C
M

100000
48f3d

6a
1RC

RD
&

vg
n

extc
h

a
n

n
el=ea

408875d
714d

010V
g

n
V

C
M

10000048f3d
6a

1RC
RD
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office concluded “w
ithout a doubt that residents of C

handler, A
rizona w

ere 
stopped, detained, and interrogated by officers…

purely because of the color 
of their skin.” Furtherm

ore, the roundups “greatly harm
ed the trust rela-

tionship betw
een the C

handler P
olice and m

any of the city’s residents.”
16 In 

1999, the C
handler C

ity C
ouncil unanim

ously approved a $400,000 settle-
m

ent of a law
suit stem

m
ing from

 the police role in the roundups. 17 
It is w

ithin this context—
one in w

hich im
m

igrant w
orkers are fearful that efforts 

to enforce their labor rights w
ill result in deportation and in w

hich the perils out-
w

eighing state and local enforcem
ent of im

m
igration law

 far outw
eigh its benefits—

that N
ew

 York State m
ust identify w

ays in w
hich it can affirm

atively advance the 
conditions of L

atino im
m

igrant w
orkers, and by extension, all N

ew
 Yorkers.

N
ew

 York State Should E
nsure M

eaningful E
nforcem

ent  
of W

age and H
our L

aw
s

U
npaid or underpaid w

ages are a m
ajor issue faced by low

-w
age im

m
igrant 

w
orkers. T

he U
rban Institute recently found that tw

o m
illion im

m
igrants 

nationw
ide earn less than the m

inim
um

 w
age. 18 E

m
ployers’ failure to pay all 

of the w
ages due has a serious im

pact on w
orkers w

ho are already earning low
 

w
ages. T

he U
.S. D

epartm
ent of L

abor B
ureau of L

abor Statistics reported that, 
in 2003, “black and H

ispanic or L
atino w

orkers continued to be m
ore than 

tw
ice as likely as their w

hite counterparts to be am
ong the w

orking poor.”
19 

E
m

ployers are particularly em
boldened to cut corners on w

age and hour law
s 

in a context in w
hich they are unlikely to face serious consequences for doing 

so. T
hough the passage in 1997 of the U

npaid W
ages Prohibition A

ct (U
W

PA
) 

gave N
ew

 York State one of the strongest w
age enforcem

ent law
s in the coun-

try, N
ew

 York’s w
age and hour law

s are being sorely under-enforced. In 2004, 
an investigation by N

ew
sday revealed that enforcem

ent of the m
inim

um
 w

age 
by the state D

epartm
ent of L

abor (D
O

L
) has seriously declined since 1994. 20 

16 Ka
ren Bra

nd
on, “U.S. W

eig
hs Loca

l Role on Im
m

ig
ra

tion,” C
hica

g
o Trib

une (A
p

r. 14, 2002).

17 A
m

e
ric

a
n

 Im
m

ig
ra

tio
n

 La
w

ye
rs A

sso
c

ia
tio

n
, “D

O
J O

p
in

io
n

 o
n

 Sta
te

 a
n

d
 Lo

c
a

l 
Po

lic
e

 En
fo

rc
in

g
 Im

m
ig

ra
tio

n
 La

w
s Bo

d
e

s Ill fo
r La

w
 En

fo
rc

e
m

e
n

t C
o

m
m

u
n

itie
s”  

(A
p

r. 9, 2002) a
va

ila
b

le a
t <h

ttp
://w

w
w

.a
ila

.o
rg

.>

18 Ra
n

d
o

lp
h

 C
a

p
p

s, M
ic

h
a

e
l E. Fix, Je

ffrey S. Pa
sse

l, Ja
so

n
 O

st, &
 D

a
n

 Pe
re

z-Lo
p

e
z, 

“Pro
file

 o
f Lo

w
-W

a
g

e
 Im

m
ig

ra
n

t W
o

rkfo
rc

e
,” U

rb
a

n
 In

stitu
te

, O
c

t. 27, 2003.

19 U.S. D
e

p
a

rtm
e

n
t o

f La
b

o
r, Bu

re
a

u
 o

f La
b

o
r Sta

tistic
s, A

 Pro
file

 o
f th

e
 W

o
rkin

g
 Po

o
r, 

2003 (M
a

rc
h

 2005), a
t 1. 

20  Jo
rd

a
n

 Ra
u

, “N
Y La

b
o

r La
w

 En
fo

rc
e

m
e

n
t: A

 Fig
h

t fo
r Fa

ir Pa
y, Sta

te
 La

b
o

r A
g

e
n

c
y’s 

Re
in

fo
rc

e
m

e
n

t o
f Ru

le
s Re

q
u

irin
g

 Pro
p

e
r W

a
g

e
 fo

r W
o

rke
rs H

a
s W

a
n

e
d

 D
u

rin
g

 Pa
ta

ki’s 
Te

nu
re,” N

ew
 Yo

rk N
ew

sd
a

y,  A
p

ril 11, 2004, p
. A

6.
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A
 m

ajor problem
 is that absent strong enforcem

ent of existing law
s, the costs 

of violating w
age and hour law

s are actually low
er—

even if caught—
than the 

costs of com
plying. T

his sends a perverse m
essage to em

ployers w
ho m

ight be 
inclined to cut corners. T

he N
ew

 York State statute of lim
itations for violations 

of w
age and hour law

s is six years. 21 T
he law

 specifically provides, “A
ll em

ploy-
ees shall have the right to recover full w

ages, benefits and w
age supplem

ents 
accrued during the six years previous to the com

m
encing of such action, w

hether 
such action is instituted by the em

ployee or by the com
m

issioner.”
22 H

ow
ever, in 

m
eetings w

ith advocates, representatives from
 the State D

O
L

 indicated that, as 
a m

atter of practice, D
O

L
 only pursues tw

o years’ w
orth of w

ages. 23 
W

orkers are entitled to the full am
ount of w

ages, benefits or w
age supple-

m
ents they are due. If the agency settles w

ith em
ployers w

ho have violated the 
law

 for less than the full am
ount, the m

essage to em
ployers is that there is 

no benefit to com
plying w

ith the law. In cases w
here the violation is w

illful, 
D

O
L

 should also recover for w
orkers liquidated dam

ages of 25 percent of 
the full am

ount of w
ages, benefits or w

age supplem
ents due to the w

orker, 
as provided by N

ew
 York law. 24 M

oreover, the D
O

L
 should also seek the 

m
axim

um
 civil 25 and crim

inal penalties
26 provided by the U

W
PA

. In conver-
sations w

ith advocates, representatives from
 the N

Y
 State D

O
L

 indicated 
that as a m

atter of policy, D
O

L
 did not seek liquidated dam

ages or civil 
or crim

inal penalties under the U
W

PA
 in adm

inistrative or civil actions. 27 
M

oreover, the experience of m
any w

orkers is that the D
O

L
 settles claim

s 
w

ith em
ployers for less than the full am

ount due to the w
orkers. 28 

21 N
.Y. LA

B. L. § 198(3).

22 Id
.

23 Le
tte

r fro
m

 A
m

y C
a

rro
ll, M

FY Le
g

a
l Se

rvic
e

s fo
r N

ew
 Yo

rk Lo
w

-W
a

g
e

 W
o

rke
r  

A
d

vo
c

a
te

s C
o

a
litio

n
 to

 C
h

a
rle

s D
e

Sie
rvo

, C
h

ie
f La

b
o

r Sta
n

d
a

rd
s Inve

stig
a

to
r,  

N
Y Sta

te
 D

e
p

a
rtm

e
n

t o
f La

b
o

r (Fe
b

. 17, 2005) (o
n

 file
 w

ith
 a

u
th

o
r).

24 N
.Y. LA

B. L. § 198

25 N
.Y. LA

B. L. § 218 (p
ro

vid
e

s fo
r c

ivil p
e

n
a

lty o
f d

o
u

b
le

 th
e

 a
m

o
u

n
t d

u
e

 to
 th

e
 

w
o

rke
r, o

r fo
r e

sc
a

la
tin

g
 p

e
n

a
ltie

s fo
r vio

la
tio

n
s o

th
e

r th
a

n
 fa

ilu
re

 to
 p

a
y w

a
g

e
s, 

b
e

n
e

fits o
r w

a
g

e
 su

p
p

le
m

e
n

ts).

26 N
.Y. LA

B. L. § 198-a
 (in

c
re

a
sin

g
 th

e
 ra

n
g

e
 o

f c
rim

in
a

l fin
e

s to
 $500 -$20,000).

27 Le
tte

r fro
m

 A
m

y C
a

rro
ll, M

FY Le
g

a
l Se

rvic
e

s fo
r N

ew
 Yo

rk Lo
w

-W
a

g
e

 W
o

rke
r  

A
d

vo
c

a
te

s C
o

a
litio

n
 to

 Ric
h

a
rd

 C
u

c
o

lo
, D

ire
c

to
r, D

ivisio
n

 o
f La

b
o

r Sta
n

d
a

rd
s a

n
d

 
C

h
a

rle
s D

e
Sie

rvo
, C

h
ie

f La
b

o
r Sta

n
d

a
rd

s Inve
stig

a
to

r, N
Y Sta

te
 D

e
p

a
rtm

e
n

t o
f La

b
o

r 
(Se

p
t. 28, 2005) (o

n
 file

 w
ith

 a
u

th
o

r).

28 Ra
u

, ”N
Y La

b
o

r La
w

 En
fo

rc
e

m
e

n
t:...”
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T
he new

 adm
inistration in A

lbany m
ust take a new

 approach to w
age and 

hour enforcem
ent by the State D

O
L

. T
he C

am
paign to E

nd W
age T

heft,  
a N

ew
 York coalition of com

m
unity and advocacy organizations, released  

a report, P
rotectin

g N
ew

 York’s W
orkers: H

ow
 the S

tate D
epartm

en
t of L

abor C
an

 

Im
prove W

age an
d H

ou
r E

n
forcem

en
t, that provides concrete recom

m
endations 

for reform
. 29 

R
ecom

m
en

d
a
tion

s:

N
Y

 S
tate D

O
L

 can and should aggressively enforce law
s: create real costs for violations.

■
    T

he N
ew

 York State D
O

L
 can and should seek unpaid w

ages going back 
a full six years. 

■
    T

he N
ew

 York State D
O

L
 can and should seek the full range of rem

edies 
available to w

orkers as w
ell as the m

axim
um

 penalties for violations pro-
vided by the U

npaid W
ages P

rohibition A
ct (U

W
PA

). 
■

    T
he N

ew
 York D

O
L

 should enforce the statutory daily overtim
e prem

i-
um

s (also called “spread-of-hours” pay) for low
-w

age w
orkers for hours 

w
orked in excess of 10 hours in a day, 30 as courts have begun to do despite 

the N
Y

D
O

L’s refusal to enforce. 
■

    T
he N

ew
 York D

O
L

 should prom
ptly and thoroughly investigate com

-
plaints, and keep w

orkers inform
ed of progress.

■
    T

he N
ew

 York D
O

L
 should identify em

ployees w
ho are m

isclassified as 
“independent contractors” w

hen investigating w
age claim

s and apply the 
L

abor law
 expansively to include w

orkers intended to be covered. 31 
■

    T
he N

ew
 York State D

O
L

 can and should m
inim

ize w
orkers’ risk of 

retaliation and m
axim

ize im
pact:

■
        For exam

ple, D
O

L
 can use an individual com

plaint as a starting point 
for investigating an entire firm

’s payroll practices to ensure the em
ployer 

is held responsible for all violations. 

29 Pro
tec

tin
g

 N
ew

 Yo
rk’s W

o
rkers: H

ow
 th

e Sta
te D

ep
a

rtm
en

t o
f La

b
o

r C
a

n
 Im

p
rove 

W
a

g
e a

n
d

 H
o

u
r En

fo
rc

em
en

t (D
e

c
. 2006) is a

va
ila

b
le

 a
t, h

ttp
://b

re
n

n
a

n
c

e
n

te
r.o

rg
/

d
yn

a
m

ic
/su

b
p

a
g

e
s/d

o
w

n
lo

a
d

_file
_47027.p

d
f.  

30 12 N
YC

RR § 142-2.4 (2006).

31 Fo
r m

o
re o

n
 th

e p
ro

b
lem

 o
f m

isc
la

ssifyin
g

 em
p

loyees a
s “in

d
ep

en
d

en
t c

o
n

tra
c

-
to

rs” a
n

d
 th

e c
o

sts to
 th

e w
o

rkers a
n

d
 to

 th
e p

u
b

lic
 fisc

, see 1099’d
: M

isc
la

ssific
a

tio
n

 o
f 

Em
p

lo
ye

e
s a

s In
d

e
p

e
n

d
e

n
t C

o
n

tra
c

to
rs,” a

t  h
ttp

://w
w

w
.n

e
lp

.o
rg

/d
o

c
U

p
lo

a
d

s/ 
in

d
e

p
e

n
d

e
n

t%
20c

o
n

tra
c

to
r%

20m
isc

la
ssific

a
tio

n
%

2Ep
d

f, a
n

d
 C

o
m

b
a

ttin
g

 
In

d
e

p
e

n
d

e
n

t C
o

n
tra

c
to

r M
isc

la
ssific

a
tio

n
 in

 th
e

 Sta
te

s: M
o

d
e

ls fo
r Su

c
c

e
ssfu

l 
Re

fo
rm

, a
t h

ttp
://w

w
w

.n
e

lp
.o

rg
/d

o
c

U
p

lo
a

d
s/C

O
M

BA
TIN

G
%

20IN
D
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D

EN
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■
        If D

O
L

 is investigating the entire firm
’s practices, it can also take steps 

to protect the anonym
ity of the w

orker w
ho initiated the com

plaint. 
■

    T
he N

ew
 York State D

O
L

 can also build on the m
odel developed w

ith 
its A

pparel Industry Task Force
32 and pro-actively target for investigation 

and enforcem
ent industries know

n for violations of w
age and hour law

s, 
draw

ing on enforcem
ent data, field research and pooled intelligence from

 
stakeholders. 

■
    T

he N
ew

 York State D
O

L
 can and should im

prove responsiveness to 
im

m
igrant com

m
unities:

■
        T

he N
Y

 State D
O

L
 can m

ake clear statem
ents that it is not enforcing 

im
m

igration law
 or screening w

orkers based on im
m

igration status. 
■

        M
oreover, it can internally exam

ine its practices to identify any features 
of its interactions w

ith w
orkers and the public that m

ight lead to the 
conclusion that it is screening w

orkers based on im
m

igration status and 
then take steps to change those practices or correct any m

isim
pressions 

that m
ay arise. 

■
    T

he N
ew

 York State D
O

L
 can im

prove outreach to im
m

igrant com
m

unities 
by partnering w

ith com
m

unity groups that have their roots in those com
-

m
unities. C

urrently, the L
abor B

ureau of the N
Y

 State A
ttorney G

eneral’s 
O

ffice w
orks closely w

ith a num
ber of com

m
unity-based organizations. 

■
    T

he N
ew

 York State D
O

L
 can prioritize language access by ensuring that 

there are sufficient investigators w
ith language and cultural skills to com

m
u-

nicate effectively w
ith im

m
igrant w

orker com
m

unities and that all outreach 
m

aterials are available in languages spoken by im
m

igrant w
orkers.

■
    T

he N
ew

 York State D
O

L
 should take steps to m

ake the agency m
ore 

accessible, accountable, and transparent:
■

        Provide com
prehensive data on com

plaint-driven and investigation-driven 
enforcem

ent, broken dow
n by m

onth, including data on the num
ber of 

w
orkers affected and w

ages recovered.
■

        R
ecord the industry classification code of all em

ployers involved, and 
publish data by industry groups.

■
        M

ake key form
s, policy m

anuals, and procedures available to the public 
in a variety of languages.

■
        R

espond to additional requests for data m
ade pursuant to the Freedom

 
of Inform

ation L
aw

 (FO
IL

) w
ithin statutorily m

andated tim
efram

es.

32 Fo
r m

o
re

 in
fo

rm
a

tio
n

 a
b

o
u

t th
e

 A
p

p
a

re
l In

d
u

stry Ta
sk Fo

rc
e

, see
, h

ttp
://w

w
w

.
la

b
o

r.sta
te

.ny.u
s/w

o
rke

rPro
te

c
tio

n
/La

b
o

rSta
n

d
a

rd
s/w

o
rkp

ro
t/g

a
rm

e
n

t.a
sp

.
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P
ossib

le L
eg

isla
tiv

e E
n

h
a
n

cem
en

ts

C
ertain legislative changes could also increase the effectiveness of the N

Y
 

State D
O

L
. Som

e exam
ples of such legislative changes are the follow

ing:
■

    E
stablish a private right of action for N

ew
 York L

abor L
aw

 rights that 
currently lack one, or w

here the law
 is unclear. A

 m
odel is provided by the 

C
alifornia L

abor C
ode’s P

rivate A
ttorneys G

eneral A
ct of 2004. 33 

■
    C

lose loopholes for em
ployers w

ho know
ingly m

isclassify their em
ployees 

as “independent contractors.”
34 

■
    P

ass 
stricter 

prohibitions 
against 

em
ployers 

w
ho 

retaliate 
against  

com
plaining em

ployees. 35 
■

    E
nact legislation requiring state agencies to do outreach and provide 

know
-your-rights m

aterials in m
ultiple languages. 36 

■
    P

ass legislation assuring that all w
orkers, regardless of im

m
igration status, 

are protected by labor and em
ploym

ent law
s. 37 

■
    Toll statute of lim

itations pending agency investigation of w
age and  

hour com
plaints.

■
    P

erm
it third party (i.e., labor and com

m
unity groups) com

plaints for w
age 

and hour violations. 38 
■

    E
nhance liquidated dam

ages to w
orkers for unpaid w

ages. C
urrent law

 
provides for liquidated dam

ages of only 25 percent of the total am
ount 

ow
ed. D

ouble or even triple dam
ages w

ould have a m
ore pow

erful 
deterrent effect.

33 C
a

l. La
b

o
r C

o
d

e
 § 2698-2699.5.

34 See
 N

ELP Fa
c

t Sh
e

e
t: In

d
e

p
e

n
d

e
n

t C
o

n
tra

c
to

r Le
g

isla
tio

n
 in

 th
e

 Sta
te

s: M
o

d
e

ls fo
r 

Su
c

c
e

ssfu
l Re

fo
rm

, a
va

ila
b

le a
t h

ttp
://w

w
w

.n
e

lp
.o

rg
/d

o
c

U
p

lo
a

d
s/C

O
M

BA
TIN

G
%

20
IN

D
EPEN

D
EN

T%
20C

O
N

TRA
C

TO
R%

20M
ISC

LA
SSIFIC

A
TIO

N
%

2Ep
d

f

35 See
, e

.g
., SF A

d
m

in
istra

tive
 C

o
d

e
 C

H
. 12R(6).

36 See
 M

A
 G

e
n

. La
w

s C
h

. 151A
 § 62A

, se
ttin

g
 b

e
n

c
h

m
a

rks fo
r m

a
kin

g
 sta

te
 a

g
e

n
c

y 
m

a
te

ria
ls a

va
ila

b
le

 in
 c

e
rta

in
 la

n
g

u
a

g
e

s

37 Se
e

 C
A

 G
o

v’t C
o

d
e

 § 7285.

38 Fo
r exa

m
p

le
, th

e
 Sa

n
 Fra

n
sisc

o
 M

in
im

u
m

 w
a

g
e

 p
ro

vid
e

s th
a

t “a
ny e

n
tity a

  
m

e
m

b
e

r o
f  w

h
ic

h
 is a

g
g

rieve
d

 b
y a

 vio
la

tio
n

 o
f th

is C
h

a
p

te
r, o

r a
ny o

th
e

r p
e

rso
n

  
o

r e
n

tity a
c

tin
g

 o
n

 b
e

h
a

lf o
f th

e
 p

u
b

lic
 a

s p
ro

vid
e

d
 fo

r u
n

d
e

r a
p

p
lic

a
b

le
 sta

te
 la

w
, 

m
a

y b
rin

g
 a

 c
ivil a

c
tio

n
 in

 a
 c

o
u

rt o
f c

o
m

p
e

te
n

t ju
risd

ic
tio

n
 a

g
a

in
st th

e
 Em

p
lo

ye
r o

r 
o

th
e

r p
e

rso
n

 vio
la

tin
g

 th
is C

h
a

p
te

r.” Sa
n

 Fra
n

c
isc

o
 A

d
m

in
. C

o
d

e
 § 12R (7) (c

)  
h

ttp
://w

w
w

.sfg
o

v.o
rg

/site
/u

p
lo

a
d

e
d

file
s/o

lse
/m

w
o

/M
W

O
rd

in
a

n
c

e
.p

d
f; see, a

lso, 
IL d

a
y la

b
o

r la
w

, Pu
b

lic
 A

c
t 094-0511; C

A’s A
B 633.
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R
u

lem
a
k
in

g
 S

olu
tion

■
    E

qu
al rights to overtim

e pay. T
he N

Y
 State D

epartm
ent of L

abor, can, 
through rulem

aking, elim
inate the provision in the W

age O
rder for M

is-
cellaneous Industries that subjects certain categories of w

orkers to lesser 
overtim

e provisions. 12 N
Y

C
R

R
 § 142-2.2 can be am

ended to provide 
full overtim

e protections of 1 and ½
 tim

es the regular rate of pay to all 
w

orkers for m
ore than 40 hours of w

ork perform
ed in a w

eek.

N
ew

 York State Should P
rovide E

qual A
ccess to D

river’s L
icenses

For over four years, the N
ew

 York State D
epartm

ent of M
otor V

ehicles 
(D

M
V

) has created barriers for hundreds of thousands of im
m

igrant N
ew

 
Yorkers w

ho need to obtain and m
aintain their driver’s licenses. A

pproxi-
m

ately 300,000 im
m

igrants throughout N
ew

 York State have faced suspen-
sion of their driver’s licenses over the past tw

o years. D
uring that tim

e, m
any 

have seen their licenses expire and w
ere unable to renew

 them
. C

ountless 
others w

ill never be able to obtain a driver’s license in N
ew

 York. In addi-
tion to this, D

M
V

 is stam
ping visa inform

ation on the face of certain driver’s 
licenses. T

he im
m

igration status inform
ation is often technically incorrect. 

M
oreover, the stam

ping flags the bearer of the driver’s license as foreign, cre-
ates confusion and m

isunderstanding, and m
akes the bearer m

ore vulnerable 
to discrim

ination and m
istreatm

ent based on im
m

igration status.
T

hese practices have serious social and econom
ic consequences that extend 

beyond the individual im
m

igrants w
ho are denied licenses or w

ho receive 
driver’s licenses w

ith visa inform
ation stam

ped on them
. Im

m
igrants contrib-

ute substantially to the social, cultural and econom
ic w

ell-being of N
ew

 York 
State. D

enying licenses to hundreds of thousands of im
m

igrant N
ew

 Yorkers 
is sim

ply bad policy, as is providing visa inform
ation on driver’s licenses. 

L
eg

a
l a

n
d
 p

olicy con
tex

t 

W
hile, in practice, applicants for driver’s licenses face obstacles to obtaining 

them
 based on im

m
igration status, a plain reading of existing N

ew
 York law

 and 
regulations indicates that im

m
igration status is not a bar to access to driver’s 

licenses and non-driver identification cards. T
he focus of the statute is on prov-

ing identity, age and fitness. T
here is also a requirem

ent that the departm
ent of 

m
otor vehicles capture applicants’ SSN

s. 39 W
hile SSN

s are not available to cer-

39 N
Y Sta

te
 Ve

h
ic

le
 a

n
d

 Tra
ffic

 La
w

 § 502 p
ro

vid
e

s in
 p

a
rt: A

p
p

lic
a

tio
n

 fo
r a

 d
rive

r`s 
lic

e
n

se
 sh

a
ll b

e
 m

a
d

e
 to

 th
e

 c
o

m
m

issio
n

e
r. Th

e
 fe

e
 p

re
sc

rib
e

d
 b

y la
w

 m
a

y b
e

 su
b

-
m

itte
d

 w
ith

 su
c

h
 a

p
p

lic
a

tio
n

. Th
e

 a
p

p
lic

a
n

t sh
a

ll fu
rn

ish
 su

c
h

 p
ro

o
f o

f id
e

n
tity, a

g
e

, 
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tain im
m

igrants, such as those w
ho are not authorized to w

ork in the U
.S. and 

w
ho are not eligible for certain state or federal benefits, the requirem

ent does 
not in itself provide a bar to eligibility for driver’s licenses. A

s clarified in m
otor 

vehicle regulations, those w
ho are not eligible for SSN

s are sim
ply required to 

prove that they are not eligible in place of providing a num
ber.

R
egulations issued by the D

epartm
ent of M

otor V
ehicles m

ake it clear 
that applicants for both driver’s licenses and non-driver identification cards 
are only required to provide SSN

s if they are in fact eligible for a SSN
. 40 

A
s discussed below, m

any categories of im
m

igrants and non-im
m

igrants are 
not eligible for SSN

s—
even few

er since a 2003 change in Social Security 
regulations, and these requirem

ents w
ere not designed to create a bar to 

all applicants w
ho are not able to obtain a SSN

. In practice, the proof the 
N

ew
 York D

epartm
ent of M

otor V
ehicles has been requiring is a letter from

 
the Social Security A

dm
inistration dated w

ithin 30 days of the application. 41 
T

his requirem
ent w

as established by the C
om

m
issioner of M

otor V
ehicles 

through “the issuance of an internal m
em

orandum
 (referred to by D

M
V

 as 
a ‘m

ailbag’).”
42 

T
he N

ew
 York D

epartm
ent of M

otor V
ehicles (D

M
V

) has been requir-
ing applicants for driver’s licenses and non-driver ID

s and applicants to 

a
n

d
 fitn

e
ss a

s m
a

y b
e

 re
q

u
ire

d
 b

y th
e

 c
o

m
m

issio
n

e
r. Th

e
 c

o
m

m
issio

n
e

r m
a

y a
lso

 
p

ro
vid

e
 th

a
t th

e
 a

p
p

lic
a

tio
n

 p
ro

c
e

d
u

re
 sh

a
ll in

c
lu

d
e

 th
e

 ta
kin

g
 o

f a
 p

h
o

to
 im

a
g

e
 

o
r im

a
g

e
s o

f th
e

 a
p

p
lic

a
n

t in
 a

c
c

o
rd

a
n

c
e

 w
ith

 ru
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d
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 c
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p
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 La
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s o

f 1995.
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renew
 such docum

ents to provide a SSN
 only since the 1995

43 am
endm

ent 
to the V

ehicle and T
raffic L

aw. T
his requirem

ent cam
e as part of N

ew
 York’s  

“w
elfare reform

” and w
as included to help enforce child support requirem

ents. 
T

hrough C
hapter 81 of the L

aw
s of 1995, the state legislature am

ended  
Section 502 of the V

ehicle and T
raffic C

ode to provide, “[i]n addition, the 
com

m
issioner also shall require that the applicant provide his or her SSN

.”
44 

A
t the sam

e tim
e, the legislature also am

ended the Section 510 of the V
ehicle 

and T
raffic L

aw
 to include the follow

ing section:
 4-e. Suspension and disqualification for failure to m

ake child support pay-
m

ents. (1) T
he com

m
issioner, on behalf of the departm

ent, shall enter into 
a w

ritten agreem
ent w

ith the com
m

issioner of social services, on behalf of 
the departm

ent of social services, w
hich shall set forth the procedures for 

suspending the driving privileges of individuals w
ho have failed to m

ake 
paym

ents of child support or com
bined child and spousal support. 45 

In brief, som
eone w

ho w
as found to be delinquent in his or her child sup-

port or child and spousal support paym
ents could face suspension of his or 

her license for that failure. T
hus the collection of SSN

s by D
M

V
 specifically 

relates to tracking people w
ho ow

e child and spousal support. 
N

ot everyone is eligible to obtain a SSN
. In particular im

m
igrants w

ith a 
range of different statuses w

ho do not have w
ork authorization, are unlikely 

to be eligible for a SSN
. In 2003, the Social Security A

dm
inistration changed 

its regulations placing serious restriction on access to SSN
s for im

m
igrants 

w
ho needed them

 to obtain state driver’s licenses. Section 422.104 of the 
Social Security regulations w

as am
ended to define w

hat constitutes a “valid 
‘nonw

ork reason’ for assigning an SSN
 to an alien w

ho does not have evi-
dence of authority perm

itting him
 or her to w

ork.”
46 In particular, the Social 

Security A
dm

inistration stated that it w
ould “no longer assign an SSN

 to an 
alien for any nonw

ork purpose other than to receive Federal, state or local 
benefits as described in Sec. 422.104.”

47 
T

he notice of proposed rulem
aking that appeared in 68 Fed. R

eg. 14563 
(M

arch 26, 2003) drew
 com

m
ent from

 a num
ber of private individuals, orga-

43 
S.B. 5380-A

; A
. 7984-A

: M
ed

ica
id

 Refo
rm

—
Reim

b
ursem

ent Pro
g

ra
m

s—
W

elfa
re Refo

rm
: 

w
hich, inter a

lia
  a

m
end

ed
 “the socia

l services la
w

 a
nd

 the vehicle a
nd

 tra
ffic la

w
 in rela

tion to
 

susp
ension of d

rivers’ licenses of p
ersons w

ho a
re d

elinq
uent in the p

a
ym

ent of child
 sup

p
ort.”

44 C
h

a
p

te
r 81 § 209. 

45 C
h

a
p

te
r 81 § 211.

46 Fin
a

l Ru
le

s, 20 C
FR Pa

rt 422 a
t 55305. 

47 Id
. 
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nizations, states and even a foreign governm
ent concerned about its effect on 

applicants for driver’s licenses. In response to the concerns expressed during 
the period for com

m
ent, the Social Security A

dm
inistration (SSA

) acknow
l-

edged that the definition m
ight present a challenge, but stated that “[w

]e 
have encouraged states to develop an alternative identifier for several years,” 
and identified a resulting reduction in the num

ber of states requiring SSN
s 

from
 driver’s license applicants. 48 T

he SSA
 w

ent on to state that “[a]s issuing 
drivers’ licenses is a State function, w

e continue to urge those few
 rem

ain-
ing states that require an SSN

 from
 all drivers’ license applicants to develop 

an alternative identifier for those individuals affected by this rule change.”
49 

T
he SSA

 also highlighted that “the prim
ary use of SSN

s is for SSA
 to track 

earnings over a w
orker’s lifetim

e.”
50 

O
nly South D

akota and the D
istrict of C

olum
bia require SSN

s from
 all 

driver’s license applicants w
ith no exceptions. 51 A

s discussed above, N
ew

 
York is one of the vast m

ajority of other states that has adopted an alterna-
tive, allow

ing those w
ho are not eligible for a SSN

 to provide proof that they 
are not eligible for one.

C
u

rren
t D

M
V

 p
ra

ctice

A
s discussed above, the SSN

 requirem
ent does not create an inflexible barrier 

to im
m

igrants seeking to obtain driver’s licenses. H
ow

ever, m
any im

m
igrants 

are facing inflexible barriers to access to driver’s licenses due to D
M

V
 practices 

that do not reflect existing law
 or regulations. T

hese policies w
ere not adopted 

through a form
al and public rulem

aking process, but through internal guid-
ance m

em
oranda issued from

 the C
om

m
issioner of M

otor V
ehicles to D

M
V

 
offices. T

he process through w
hich these policies, w

hich have affected hun-
dreds of thousands of N

ew
 Yorkers w

ere developed only cam
e to light through 

the discovery process in litigation filed challenging D
M

V
 practices.

A
round A

pril 19, 2002 D
M

V
 adopted a new

 series of policies that have 
seriously im

pacted im
m

igrant applicants for driver’s licenses. T
hrough an 

internal guidance, or “m
ailbag,” D

M
V

 instituted a “one year/six m
onth 

requirem
ent” for im

m
igration status; ceased to accept foreign birth certifi-

48 20 C
FR Pa

rt 422 a
t 55306.  

49 Id
. 

50 Id
. 

51 See,  N
a

tio
na

l Im
m

ig
ra

tio
n La

w
 C

enter, O
verview

 o
f Sta

tes’ D
river’s License Req

uire-
m

ent, a
va

ila
b

le a
t http

://w
w

w
.nilc.o

rg
/im

m
sp

b
s/D

Ls/sta
te_d

l_rq
rm

ts_ovrvw
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d
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cates to establish identity and/or age; and developed a “Tem
porary V

isitors 
P

rogram
” involving specially m

arked driver’s licenses. 52 

T
h
e Im

m
ig

ra
tion

 S
ta

tu
s R

eq
u

irem
en

t

T
he “one year/six m

onth requirem
ent” m

eans that an applicant has to pro-
vide D

epartm
ent of H

om
eland Security (D

H
S) docum

entation establishing 
his or her legal presence in the U

.S. and that he or she has a status issued 
for at least a year’s duration w

ith at least six m
onths rem

aining at the tim
e of 

application. D
river’s license applicants w

ho provide a SSA
 ineligibility letter 

instead of a SSN
 are being required to also provide “the D

H
S docum

en-
tation subm

itted to SSA
 to obtain the ineligibility letter. Furtherm

ore the 
D

H
S docum

entation m
ust establish that the applicant m

eets the legal pres-
ence requirem

ent and satisfies the one year/six m
onth rule.”

53 
T

he D
M

V
 now

 requires that alm
ost all im

m
igration docum

ents that can 
be used to satisfy identification requirem

ents be issued by the U
.S. C

itizen-
ship and Im

m
igration Services (U

SC
IS) for one year or m

ore and have six 
m

onths of validity rem
aining. 54 

T
h
e “

T
em

p
ora

ry V
isitor P

rog
ra

m
”

A
ccording to the papers filed in the litigation, the “Tem

porary V
isitor P

ro-
gram

” w
as developed around January 2003, “to provide tem

porary licenses 
and non-driver identification cards to persons w

hose D
H

S docum
ents show

 
that they are not seeking to rem

ain in this country perm
anently.”

55 Since 
that tim

e, D
M

V
 has been m

arking certain im
m

igrants’ and asylees’ licenses 
w

ith the designation “Tem
porary V

isitor exp. _ _/_ _/_ _” (date). T
his prac-

tice has the effect of m
arking an individual a “tem

porary visitor” w
hich is a 

technical term
. T

his leads to confusion on the part of em
ployers and others 

and often to discrim
ination against the holder of a stam

ped driver’s license. 

S
S

N
 V

erifi
ca

tion
 A

n
d
 T

h
e N

o-M
a
tch

 L
etters

A
t som

e point in 2002, D
M

V
 began a process of checking its database w

ith 

52 C
u

b
a

s v. Pa
ta

ki, N
o

. 112371/04, D
e

c
isio

n
 a

n
d

 O
rd

e
r o

f Ka
re

n
 S. Sm

ith
, d

a
te

d
 

M
a

y 9, 2005, slip
 o

p
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t 6.
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 N
o

n
-d

rive
r Ph

o
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 C
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the SSA’s database and found that it w
as “unable to verify the SSN

 for approx-
im

ately 600,000 persons” out of the total “11.5 m
illion persons holding N

ew
 

York State drivers’ licenses.”
56 A

s a result of this process, D
M

V
 sent letters to 

holders of driver’s licenses w
hose nam

es and SSN
s as provided to D

M
V

 do 
not m

atch the SSA’s inform
ation inform

ing them
 that they need to correct 

their inform
ation w

ith D
M

V
 w

ithin 15 days or face possible suspension of 
their licenses. 57 P

eople w
ho have received such letters are not able to renew

 
expired licenses, register a car or m

ake a change of address to their licenses.
T

his program
 together w

ith the “one year/ six m
onth requirem

ent” has 
created a system

 in w
hich hundreds of thousands of driver’s licenses holders 

face perm
anent expiration of their licenses and countless of others are never 

able to obtain driver’s licenses in the first instance.

F
ed

era
l C

on
tex

t: T
h
e R

E
A

L
 ID

 A
ct

T
he R

E
A

L
 ID

 A
ct w

as originally introduced in January 2005 by R
epresenta-

tive Jam
es Sensenbrenner (R

-W
I) as H

.R
. 418. O

n February 8, 2005, T
he 

N
ational G

overnors A
ssociation and the A

m
erican A

ssociation of M
otor 

V
ehicle A

dm
inistrators sent a letter to the H

ouse leadership opposing H
.R

. 
418 and expressing continued preference for the driver’s license and ID

 pro-
visions of the Intelligence R

eform
 and Terrorism

 Prevention A
ct of 2004. 58 

T
he H

.R
. 418 passed in the H

ouse of R
epresentatives by a vote of 261–161 

on February 10, 2005. 59 T
he W

all S
treet Jou

rn
al strongly criticized the R

E
A

L
 

ID
 A

ct in a February 17 editorial, stating “A
side from

 the privacy im
plica-

tions of this show
-us-your-papers Sensenbrenner approach, and the fact that  

governors, State legislatures and m
otor vehicle departm

ents have denounced 
the bill as expensive and burdensom

e, there’s another reality: E
ven if the 

R
E

A
L

 ID
 A

ct had been in place prior to 9/11, it’s unlikely that the license 
provisions w

ould have prevented the attacks.”
60 

56 C
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A
 bill com

parable to R
E

A
L

 ID
 w

as not introduced in the Senate.  
H

ow
ever the bill gained significant traction w

hen it w
as attached to the first 

m
ajor “m

ust-pass” piece of legislation that cam
e up. Pursuant to H

. R
es. 151, 

the text of H
.R

. 418 w
as appended as D

ivision B
 to the end of H

.R
. 1268, 

the H
ouse version of the E

m
ergency Supplem

ental A
ppropriations B

ill on 
M

arch 15, 2005. 61 O
n M

arch 17, 2005 the N
ational G

overnors A
ssociation, 

T
he N

ational C
onference of State L

egislatures and the A
m

erican A
ssociation 

of M
otor V

ehicle A
dm

inistrators sent a letter to Senate leadership expressing 
their opposition to H

.R
. 418, now

 attached to H
.R

. 1268. 62 W
hile the R

E
A

L
 

ID
 A

ct w
as attached to the H

ouse version of the E
m

ergency Supplem
ental 

A
ppropriations B

ill, it w
as never attached to the Senate version. D

uring the 
A

pril 20, 2005 Senate debate about the E
m

ergency Supplem
ental A

ppropria-
tions B

ill, Senator D
urbin spoke out in opposition to the R

E
A

L
 ID

 A
ct: “T

he 
R

E
A

L
 ID

 A
ct is a m

easure the H
ouse R

epublicans attached to the supplem
en-

tal appropriations bill. It has little or nothing to do w
ith appropriations for 

tsunam
i victim

s, or appropriations for our m
en and w

om
en in uniform

. It is 
a separate im

m
igration m

atter, and a very controversial one. T
hey chose this 

bill because they know
 w

e need this bill. It needs to be signed by the President. 
So they are hoping to push through this change in im

m
igration law

 on a bill 
that is a m

ust-pass bill. W
e have had no hearings, no debate, no votes in the  

Senate on this so-called R
E

A
L

 ID
 A

ct.”
63 T

he R
E

A
L

 ID
 A

ct w
as included in the  

Supplem
ental C

onference R
eport on M

ay 3, 2005, and w
as ultim

ately included 
in the final agreem

ent that w
as passed in the H

ouse and Senate. 64 

T
h
e R

E
A

L
 ID

 A
ct P

rov
ision

s

T
he R

E
A

L
 ID

 A
ct of 2005, w

hich w
as attached as D

ivision B
 of the supple-

m
ental appropriations bill, created m

inim
um

 standards for federal recognition 
of driver’s licenses and identification cards issued by the states. Specifically, 
the law

 states that “[b]eginning 3 years after the date of the enactm
ent of this 

[law
], a Federal agency m

ay not accept, for any official purpose, a driver’s 

61 h
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 M
a

rc
h

 17, 2005, a
va
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ttp
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tm
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63 Pa
g

e
: S3977 h
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20a
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5.h
tm
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license or identification card issued by a State to any person unless the State 
is m

eeting the requirem
ents of this section.” 65T

he law
 provides m

inim
um

 
features required on each driver’s license and identification card. 66 

It also sets m
inim

um
 issuance standards including “evidence of law

ful  
status;” evidence that the applicant is 

(i) 
a citizen or national of the U

nited states; 
(ii) 

 is an alien law
fully adm

itted for perm
anent or tem

porary residence in 
the U

nited States; 
(iii) 

has conditional perm
anent resident status in the U

nited States;
(iv) 

 has an approved application for asylum
 in the U

nited States or has 
entered into the U

nited States in refugee status; 
(v)  

 has a valid, unexpired nonim
m

igrant visa or nonim
m

igrant visa sta-
tus for entry into the U

nited States; 
(vi)  

has a pending application for asylum
 in the U

nited States; 
(vii) 

 has a pending or approved application for tem
porary protected sta-

tus in the U
nited States;

(viii) has approved deferred action status; or 
(ix) 

 has a pending application for adjustm
ent of status to that of an alien 

law
fully adm

itted for perm
anent residence in the U

nited States or 
conditional perm

anent resident status in the U
nited States. 67 

A
dditionally, it provides that for applicants w

ith the statuses described in 
sections v-ix, the state is only perm

itted to issue a tem
porary driver’s license 

or identification card w
hich w

ould expire w
hen the applicant’s authorized 

stay in the U
nited States expired. 68 If the applicant has an indefinite period 

of authorized stay, the license or identification card is to expire in one 
year. 69 M

oreover, the card or license is to have a clear indication that it is 
tem

porary and m
ust state the date on w

hich it expires. 70 In this respect, the 

65 Pu
b

lic
 La

w
 109-13, § 202(a

)(1)

66 Pu
b

lic
 La

w
 109-13, § 202(b

): (1) Th
e

 p
e

rso
n

’s fu
ll le

g
a

l n
a

m
e

. (2) Th
e

 p
e

rso
n

’s 
d

a
te

 o
f b

irth
. (3) Th

e
 p

e
rso

n
’s g

e
n

d
e

r. (4) Th
e

 p
e

rso
n

’s d
rive

r’s lic
e

n
se

 o
r id

e
n

tific
a

-
tio

n
 c

a
rd

 n
u

m
b

e
r. (5) A

 d
ig

ita
l p

h
o

to
g

ra
p

h
 o

f th
e

 p
e

rso
n

. (6) Th
e

 p
e

rso
n

’s a
d

d
re

ss 
o

f p
rin

c
ip

le
 re

sid
e

n
c

e
. (7) Th

e
 p

e
rso

n
’s sig

n
a

tu
re

. (8) Physic
a

l  se
c

u
rity fe

a
tu

re
s 

d
e

sig
n

e
d

 to
 p

reve
n

t ta
m

p
e

rin
g

, c
o

u
n

te
rfe

itin
g

, o
r d

u
p

lic
a

tio
n

 o
f th

e
 d

o
c

u
m

e
n

t fo
r 

fra
u

d
u

le
n

t p
u

rp
o

se
s.  (9) A

 c
o

m
m

o
n

 m
a

c
h

in
e

-re
a

d
a

b
le

 te
c

h
n

o
lo

g
y, w

ith
 d

e
fin

e
d

 
m

in
im

u
m

 d
a

ta
 e

le
m

e
n

ts

67 Pu
b

lic
 La

w
 109-13, § 202(c

)(2)(B). 

68 Id
., § 202(c

)(2)(C
).

69 Id
.

70 Id
.
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card w
ould be sim

ilar to the one issued in N
ew

 York under the Tem
porary 

V
isitors P

rogram
.

In addition to providing m
inim

um
 requirem

ents for state-issued driver’s 
licenses and identification cards, the R

E
A

L
 ID

 A
ct places affirm

ative require-
m

ents on issuing agencies regarding verifying docum
ents provided by appli-

cants. State agencies are required to verify the “issuance, validity, and com
-

pleteness of each docum
ent” provided by applicants w

ith the agency that issued 
the docum

ent. 71 It also clearly specifies that “[t]he State shall not accept any 
foreign docum

ent, other than an official passport,”
72 and it requires states to 

enter into a m
em

orandum
 of understanding w

ith the Secretary of H
om

eland 
Security by Septem

ber 11, 2005 to “routinely utilize the autom
ated system

 
know

n as System
atic A

lien V
erification for E

ntitlem
ents …

to verify the legal 
presence status of a person, other than a U

nited States citizen, applying for a 
driver’s license or identification card.”

73 
T

he A
ct goes on to provide detailed specifications regarding the collection 

and m
aintenance of records; m

andatory photographs; confirm
ation of SSN

s 
w

ith the Social Security A
dm

inistration; ensuring physical security of loca-
tions w

here licensees and identification cards are produced; training staff on 
fraudulent docum

ent recognition; lim
itation on period of validity of licenses 

and identification cards; and other particulars. M
oreover, a state com

plying 
w

ith the driver’s license provisions of R
E

A
L

 ID
 w

ould have to “provide 
access to all other States to inform

ation contained in the m
otor vehicle data-

base,” w
hich w

ould have to include “all data fields printed on driver’s licenses 
and identification cards: as w

ell as “m
otor vehicle drivers’ histories, including 

m
otor vehicle violations, suspensions, and points on licenses.”

74 
In the case of a state driver’s license or identification card that does not 

com
ply w

ith all of the R
E

A
L

 ID
 requirem

ents, the state w
ould be required 

to m
ark that license or identification card as distinct. In particular, it w

ould 
have to clearly state “on its face that it m

ay not be accepted by any Federal 
agency for federal identification or any other official purpose;” and use “a 
unique design or color to alert Federal agency and other law

 enforcem
ent 

personnel that it m
ay not be accepted for any such purpose.”

75 

71 Id
. § 202(c

)(3)(A
). 

72 Id
. § 202(c

)(3)(B).

73 Id
. § 202(c

)(3)(C
).

74 Id
. § 202(c

)(3)(d
)(12)-(13).

75 Id
. § 202(c

)(3)(d
)(11).
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T
h
e D

riv
ers licen

se im
p
lica

tion
s of R

E
A

L
 ID

U
nder R

E
A

L
 ID

, state drivers’ license records, containing m
ore inform

ation 
than before, w

ould be digitized and stored in an electronic form
at. 76 T

hey 
w

ould be required to link electronically to all other states’ databases. 77 A
s the 

num
ber of people w

ith access to these extensive records increases, so do the 
opportunities for abuse of this confidential inform

ation. B
y m

andating such 
a com

prehensive and accessible database, the R
E

A
L

 ID
 A

ct increases the 
chances of personal security breaches.

A
s the N

ational G
overnors’ A

ssociation has stated, the R
E

A
L

 ID
 A

ct 
places D

M
V

 em
ployees in the inappropriate position of enforcing federal 

im
m

igration law. U
nder the new

 law, D
M

V
 em

ployees w
ould be expected to 

verify the authenticity of birth certificates, foreign passports, visas, and other 
docum

ents. T
he em

ployees are not currently trained for such responsibili-
ties nor are there resources to support such extensive training. In Tennessee, 
w

here D
M

V
 em

ployees w
ere required to perform

 such verifications, the high 
rate of error and delay has created system

ic problem
s of m

istaken denials and 
discrim

ination. 78 Shifting these responsibilities to the states on a nationw
ide 

scale w
ill have serious social and econom

ic consequences. 
T

he increased tim
e and resources that it w

ill take to im
plem

ent R
E

A
L

 
ID

’s drivers’ license provisions w
ill im

pact all N
ew

 Yorkers—
citizens and 

non-citizens alike. E
very step of the process w

ill take m
ore tim

e. “If you think 
a trip to the division of m

otor vehicle is a bad experience today, w
ait until 

the R
E

A
L

 ID
 takes effect,” Sen. D

ick D
urbin, D

-Ill., has said. 79 T
he D

M
V

 
w

ill be required to verify the authenticity of each applicant’s docum
ents w

ith 
the agency that issued them

. T
his m

eans that each applicant’s birth certifi-
cate, Social Security card, utility bills, and so on w

ill have to be verified by 
the agency that issued the docum

ent. T
he current level of frustration w

ith 
drivers’ license renew

al processes w
ill exponentially increase as drivers are 

required to m
ake m

ultiple trips and take extra steps for verification.
T

he passage of the R
E

A
L

 ID
 A

ct is another exam
ple of the federal gov-

ernm
ent placing unfunded m

andates on the states. In a M
arch analysis of 

76 Id
. § 202(c

)(3)(d
)(1), (13). 

77 Id
. § 202(c

)(3)(d
)(12). 

78 See
, Te

n
n

e
sse

e
 Im

m
ig

ra
n

t a
n

d
 Re

fu
g

e
e

 Rig
h

ts C
o

a
litio

n
, “Th

e
 Te

n
n

e
sse

e
 D

rivin
g

 
C

e
rtific

a
te

—
Ba

c
kg

ro
u

n
d

, Pitfa
lls, a

n
d

 Le
sso

n
s Le

a
rn

e
d

” (Ju
n

e
 2005), a

va
ila

b
le a

t 
h

ttp
://w

w
w

.n
ilc

.o
rg

/im
m

sp
b

s/D
Ls/TN

_c
e

rt_le
sso

n
s_le

a
rn

e
d

_0605.p
d

f.

79 Su
za

n
n

e
 G

a
m

b
o

a
, “Re

p
u

b
lic

a
n

 se
n

a
to

r jo
in

s D
e

m
o

c
ra

ts in
 c

ritic
izin

g
 n

ew
 

d
rive

r’s lic
e

n
se

 ru
le

s,” A
sso

c
ia

ted
 Press, M

a
y 11, 2005.
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the proposed 2006 federal budget, the N
ational C

onference of State L
egis-

latures (N
C

SL
) identified at least $30 billion in federal unfunded m

andates 
and cost shifts to states—

on top of m
andates and cost shifts in the previous 

tw
o fiscal years w

orth at least $51 billion. 80 In Septem
ber 2006, N

C
SL

, the 
N

ational G
overnors A

ssociation (N
G

A
), and the A

m
erican A

ssociation of 
M

otor V
ehicle A

dm
inistrators (A

A
M

V
A

) issued a report estim
ating that the 

cost to states of im
plem

enting R
E

A
L

 ID
 to be m

ore than $11 billion. 81 

P
ost-R

E
A

L
 ID

: sta
tes a

re n
ot req

u
ired

 to com
p
ly

T
he H

ouse of R
epresentatives’ conference report on H

.R
. 1268 highlights 

that “202(a)(1) states that the law
 is binding on Federal agencies – not the 

states. C
onsequently, this A

ct does not directly im
pose federal standards w

ith 
respect to states’ issuance of driver’s licenses and personal identification cards. 
T

he application of the law
 is indirect, and hence states need not com

ply w
ith 

the listed standards.”
82 In fact, states are considering refusal to com

ply w
ith 

the R
E

A
L

 ID
 standards. In M

arch 2006, the N
ew

 H
am

pshire H
ouse of R

ep-
resentatives passed H

ouse B
ill 1582 prohibiting the state from

 participating 
in R

E
A

L
 ID

’s driver’s licenses provisions. In A
ugust 2006, N

C
SL’s Standing 

C
om

m
ittee on T

ransportation adopted a “P
olicy on Im

plem
entation of the 

R
E

A
L

 ID
” calling the federal governm

ent to take num
erous steps to address 

its concerns about R
E

A
L

 ID
 and ultim

ately calls on the federal governm
ent 

to “R
epeal the R

E
A

L
 ID

 A
ct if C

ongress does not provide for full funding or 
the federal governm

ent does not provide for the points listed in this policy 
on or before D

ecem
ber 31, 2007.”

83 
N

ew
 York State can and should refuse to adopt R

E
A

L
 ID

’s driver’s 
licenses provisions. In D

ecem
ber of 2005, the N

ew
 York C

ity C
ouncil 

passed R
esolution 1009-A

 expressing its continued opposition to the federal 
R

E
A

L
 ID

 A
ct and calling on N

ew
 York State to opt out of its driver’s license 

80 Ph
il M

a
g

e
rs, “A

n
a

lysis: Sta
te

s m
ig

h
t c

h
a

lle
n

g
e

 Re
a

l ID
,” U

PI, M
a

y 12, 2005.

81 N
a

tio
n

a
l G

o
ve

rn
o

rs A
sso

c
ia

tio
n

, N
a

tio
n

a
l C

o
n

fe
re

n
c

e
 o

f Sta
te

 Le
g

isla
tu

re
s, A

m
e

ri-
c

a
n

 A
sso

c
ia

tio
n

 o
f M

o
to

r Ve
h

ic
le

 A
d

m
in

istra
to

rs, “Th
e

 Re
a

l ID
 A

c
t: N

a
tio

n
a

l Im
p

a
c

t 
A

n
a

lysis.” (Se
p

te
m

b
e

r 2006), h
erein

a
fter, N

G
A

, N
C

SL, A
A

M
VA

 Rep
o

rt.

82 C
o

n
fe

re
n

c
e

 Re
p

o
rt o

n
 H

.R.. 1268 -- (H
o

u
se

 o
f Re

p
re

se
n

ta
tive

s - M
a

y 03, 2005)  
a

t H
2873.
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n
c

e
 o

f Sta
te

 Le
g

isla
tu

re
s, Sta

n
d

in
g

 C
o

m
m

itte
e

 o
n

 Tra
n

sp
o

rta
tio

n
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“Po
lic

y o
n

 Im
p

le
m

e
n

ta
tio

n
 o

f th
e

 REA
L ID

”, a
va

ila
b

le
 a

t  
h

ttp
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w
w
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#REA
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provisions. 84 T
he R

E
A

L
 ID

 A
ct does not include penalties to states that do 

not adopt its requirem
ents. T

he consequence is that the state-issued license 
w

ill not be accepted for federal identification purposes. T
he significance of 

this w
ill greatly depend on w

hether all states choose to adopt the R
E

A
L

 ID
 

standards or not.

W
h
a
t N

ew
 Y

ork
 ca

n
 d

o to p
rov

id
e im

m
ig

ra
n

ts w
ith

 eq
u

a
l a

ccess  

to d
riv

er’s licen
ses

A
s discussed above, no change in law

 or regulations w
ould be required to 

provide im
m

igrants w
ith access to driver’s licenses. T

he governor and the 
D

M
V

 can sim
ply change the agency practices that currently bar access based 

on im
m

igration status. H
ow

ever, the legislature can also pass legislation 
rem

oving the D
M

V
’s discretion to bar access based on im

m
igration status. 

Such legislation w
as introduced in both houses of the legislature in the past 

session as A
 612-A

 and S 7388.
T

he follow
ing is a list of elem

ents of policy or legislation that w
ould pro-

vide a law
ful and secure m

eans for N
ew

 Yorkers to get driver’s licenses. 
■

    R
efu

sal to adopt R
E

A
L

 ID
 requ

irem
en

ts.
■

    E
lim

in
ate im

m
igration

 statu
s requ

irem
en

ts. T
he best use of D

M
V

 resources 
and staff tim

e is on ensuring that driver’s license applicants provide secure 
identity docum

ents and that they know
 how

 to drive. T
hey should not 

be serving an im
m

igration law
 enforcem

ent role. P
olicy or law

 should 
specifically provide that eligibility for a driver’s license shall not be condi-
tioned on a particular im

m
igration status.

■
    O

n
e driver’s licen

se for all w
orkers. A

 system
 that provides different or m

arked 
driver’s licenses based on holder’s im

m
igration status subjects im

m
igrants 

to discrim
ination and assum

ptions about their status as w
ell as their rights 

in this country. 
■

    P
rovide for acceptan

ce of secu
re iden

tity docu
m

en
ts that im

m
igran

ts can
 provide. 

T
here are a num

ber of different docum
ents that im

m
igrants can provide 

that are secure and legitim
ate m

eans of establishing identity and date of 
birth. N

um
erous other agencies and business recognize this. For exam

ple, 
foreign passports can be accepted w

ithout regard to I-94 or visa inform
a-

tion as can consular identification docum
ents.

84 N
a

tio
n

a
l G

ove
rn

o
rs A

sso
c

ia
tio

n
, N

a
tio

n
a

l C
o

n
fe

re
n

c
e

 o
f Sta

te
 Le

g
isla

tu
re

, A
m

e
ri-

c
a

n
 A

sso
c

ia
tio

n
 o

f M
o

to
r Ve

h
ic

le
 A

d
m

in
istra

to
rs, “Th

e
 Re

a
l ID

 A
c

t: N
a

tio
n

a
l Im

p
a

c
t 

A
n

a
lysis.” (Se

p
te

m
b

e
r 2006), h

erein
a

fter, N
G

A
, N

C
SL, A

A
M

VA
 Rep

o
rt.
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■
    P

rovide acceptable altern
atives to the S

ocial S
ecu

rity N
u

m
ber. For exam

ple, 
provide that instead of a Social Security N

um
ber, applicants can provide: 

an Individual Taxpayer Identification N
um

ber (IT
IN

) or a letter or form
 

from
 the U

nited States Social Security A
dm

inistration that states that the 
applicant is not eligible or sw

orn statem
ent under the penalty of perjury, 

stating that the applicant does not have a Social Security N
um

ber.
■

    D
M

V
 should not be called upon to enforce or assist in enforcem

ent of im
m

igration law
.

N
ew

 York State Should T
ake Steps to A

ddress the Specific C
hallenges 

Faced B
y W

orkers in K
ey Sectors D

om
inated by Im

m
igrant W

orkers 
E

arning L
ow

 W
ages 

C
ertain sectors that are characterized by low

 w
ages and poor w

orking condi-
tions are also pre-dom

inated by im
m

igrant w
orkers. Tw

o exam
ples of such 

industries are day labor and dom
estic w

ork. W
hile w

orkers in those sectors 
face a range of abuses that are associated w

ith their im
m

igration status, the 
particular structures of the industries also leave w

orkers vulnerable to abuse. 
N

ew
 York State can adopt key legislative and policy strategies to address the 

specific challenges faced by w
orkers in these industries.

N
ew

 Y
ork

 S
ta

te S
h
ou

ld
 P

rov
id

e S
u

p
p
ort for C

om
m

u
n

ity J
ob

 C
en

ters  

for D
a
y L

a
b
orers a

n
d
 In

d
u

stry-S
p
ecifi

c W
a
g
e a

n
d
 H

ou
r a

n
d
 H

ea
lth

  

a
n

d
 S

a
fety P

rotection
s

A
 recent report on day laborers in the N

ew
 York m

etropolitan area of N
ew

 
York C

ity, W
estchester and L

ong Island revealed that on any given day, 
thousands of w

orkers are either em
ployed or seeking w

ork throughout the 
region as a day laborer. 85 T

he report, w
hich defines day labor as “looking 

for w
ork daily in a public venue,”

86 also indicated that the vast m
ajority of 

day laborers are m
en and that 88 percent of those surveyed w

ere “m
igrant 

w
orkers from

 M
exico, C

entral A
m

erica, and South A
m

erica.”
87 D

ay labor-
ers face violations of their rights on a regular basis. A

ccording to a 2003 
study focusing on day laborers in N

ew
 York, 85 percent of all day laborers 

“report at least one type of abuse including paying less than the agreed 
upon am

ount, abandoned at the w
ork site, bad checks …

 in the form
 of 

85 N
ik Th

e
o

d
o

re
, A

b
e

l Va
le

n
zu

e
la

 Jr. a
n

d
 Ed

w
in

 M
e

lé
n

d
e

z, “La
 Esq

u
in

a
 (Th

e
 C

o
rn

e
r): 

D
a

y La
b

o
rers o

n
 th

e M
a

rg
in

s o
f N

ew
 Yo

rk’s Fo
rm

a
l Eco

n
o

m
y,” 9 W

o
rkin

g
U

SA
: Th

e Jo
u

rn
a

l 
o

f La
b

o
r a

n
d

 So
c

ie
ty 407 (D

e
c

. 2006).

86 Id
. a

t 410.

87 Id
. a

t 412-413.
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paym
ent, no breaks or w

ater at the w
ork site, robbery, and threats.”

88 
A

 m
ajor problem

 faced by day laborers is lack of enforcem
ent of the day 

laborers’ existing w
orkplace rights. For exam

ple, in spite of the w
age and 

hour protections already afforded to day laborers under federal and N
ew

 
York State law, studies and anecdotal evidence show

 that day laborers experi-
ence pervasive w

age and hour violations. D
ay laborers are currently protected 

by a range of state and federal labor and em
ploym

ent law
s. T

hese include 
w

age and hour rights as w
ell as occupational safety and health rights. Som

e 
exam

ples of existing N
Y

 state w
age and hour rights that apply to day laborers 

include the follow
ing: the right to m

inim
um

 w
age and overtim

e. 89 T
he right 

to an additional hour’s pay at the m
inim

um
 w

age for any day in w
hich the 

spread of hours w
orked exceeds 10 hours or w

here they w
ork a “split shift” of 

non-consecutive hours. 90 T
he right to “call-in pay”: If, by request or perm

is-
sion of an em

ployer they report for w
ork on any day, they have a right to be 

paid the lesser of 4 hours or the regularly scheduled shift at the m
inim

um
 

w
age. 91 D

ay laborers also have the right to not have unauthorized deductions 
taken from

 their paycheck unless the deductions are required by law. 92 M
ore-

over, there are lim
itations on the am

ount an em
ployer m

ay deduct for m
eals 

provided to w
orkers. 93 In spite of these protections, the results from

 the N
ew

 
York survey indicate that nearly 50 percent of day laborers experienced non-
paym

ent and/or underpaym
ent of w

ages. 94 T
he short nature of the em

ploy-
m

ent relationship, m
ultiple barriers to enforcem

ent resources and the lack 
of strong protective w

age and hour law
s render day laborers particularly vul-

nerable to non-paym
ent of w

ages. 
W

age and hour problem
s confronting day laborers take m

any form
s and 

include: com
plete non-paym

ent of w
ages; paym

ent of less than the agreed 
upon rate; paym

ent by checks w
ith insufficient funds and late paym

ent of 
w

ages. Furtherm
ore, as the G

A
O

 report notes there are certain law
ful practices 

such as perm
issible w

age deductions under the FL
SA

 for item
s such as m

eals 

88 A
b

e
l Va

le
n

zu
e

la
 Jr. a

n
d

 Ed
w

in
 M

e
lé

n
d

e
z, D

a
y La

b
o

r in
 N

ew
 Yo

rk: Fin
d

in
g

s Fro
m

 
th

e N
YD

L Su
rvey (2003), a

t ii.

89 N
Y LA

B § 652; 12 N
YC

RR §§ 142-1.1, 142-2.2

90 12 N
YC

RR § 142-2.4 (2006)

91 12 N
YC

RR § 142-2.3 (2006)

92 N
Y LA

B. § 193.

93 12 N
YC

RR § 142-2.5 (2006)

94 Va
le

n
zu

e
la

 Jr. a
n
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n
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e
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and transportation that can adversely im
pact day laborers, bringing their take-

hom
e pay w

ell below
 the m

inim
um

 w
age. 95 D

ay labor em
ployers often delay 

paym
ents of prom

ised w
ages until the com

pletion of a job. U
pon com

pletion, 
day laborers are com

m
only left w

ith less than prom
ised or a void check.

Sim
ilarly, the occupational health and safety problem

s faced by day 
laborers are not sim

ply due to lack of legal protection. M
any day laborers 

fall w
ithin the jurisdiction of the Federal O

ccupational Safety and H
ealth 

A
dm

inistration (O
SH

A
). L

im
ited investigative resources, the fleeting nature 

of day labor em
ploym

ent and the com
plaint driven nature of O

SH
A

 enforce-
m

ent result in a virtual absence of health and safety enforcem
ent for day 

laborers. In theory, the com
plaint process that drives enforcem

ent of the 
O

ccupational Safety and H
ealth A

ct m
akes it possible for any em

ployee to 
report a health and safety violation. In practice, fear of retaliation, the short 
term

 nature of day labor, and lim
ited enforcem

ent resources have severely 
restricted O

SH
A

 m
onitoring of day labor w

orksites. O
SH

A’s focus on larger 
projects and em

ployers results in a lack of oversight of sm
aller em

ployers 
m

ore likely to em
ploy day laborers. M

oreover, day laborers face w
orkplace 

hazards outside of the traditionally understood w
orkplace, such as injury 

w
hile being transported to the w

orksite by their em
ployer.

N
eeding to w

ork to support them
selves and their fam

ilies, day laborers 
m

ust often perform
 hazardous tasks for the low

est of w
ages. Fearful of retali-

ation or unaw
are of their rights, m

any day laborers are reluctant to report 
occupational hazards and injuries or unpaid w

age claim
s. B

ecause of this and 
because of the structure of the day labor industry, the U

nited States G
eneral 

A
ccounting O

ffice observed in a Septem
ber 2002 report that governm

ent 
agencies charged w

ith enforcing labor and em
ploym

ent law
s are unable to 

do their job w
ith respect to day laborers because they do not find out about 

violations. 96 D
ay laborers—

particularly those w
ho are not organized—

are 
unlikely to com

plain to the Federal or State D
epartm

ents of L
abor, due to 

fear of retaliation, lack of aw
areness of rights or how

 to enforce them
, and 

real or perceived lack of access to governm
ent agencies. Since both D

epart-
m

ents of L
abor are largely com

plaint-driven in their enforcem
ent activities, 

labor and em
ploym

ent law
s go unenforced throughout the industry. 

95 G
A

O
 Rep

o
rt, W

o
rker Pro

tectio
n: La

b
o

r’s Effo
rts to

 Enfo
rce Pro

tectio
ns fo

r D
a

y La
b

o
rers 

C
o

u
ld

 Ben
efit fro

m
 Better D

a
ta

 a
n
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 G

u
id
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A

O
-02-925, 2002, a

t 23.
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D
a
y la

b
or com

m
u

n
ity job

 cen
ters h

elp
 a

g
en

cies en
force la

b
or  

a
n

d
 em

p
loym

en
t la

w
s

B
oth the N

ew
 York studies and the G

A
O

 report identify day labor com
m

unity 
job centers as effective and im

m
ediate m

eans to address the labor violations 
faced by day laborers. In its report, the G

A
O

 concluded that an effective w
ay 

for agencies to im
prove their enforcem

ent efforts is to develop relationships 
w

ith agencies that serve day laborers—
such as day labor com

m
unity job cen-

ters. In fact, G
A

O
 w

orked w
ith groups that run day labor com

m
unity job 

centers, including the L
atin A

m
erican W

orkers C
enter and the W

orkplace 
P

roject in N
ew

 York to gather the inform
ation for its report. 97 In addition 

to helping governm
ent agencies im

prove their enforcem
ent activities, day 

labor com
m

unity job centers engage in a range of activities to address vio-
lations them

selves. A
s described in the G

A
O

 report, day labor com
m

unity 
job centers provide day laborers w

ith rights education. M
any provide w

ork-
ers w

ith booklets to help them
 record inform

ation about jobs perform
ed 

and hours w
orked. T

hey help w
orkers negotiate w

ith em
ployers for w

ages 
ow

ed. W
hen em

ployers refuse to pay, they engage in direct action, such as 
picketing, to pressure em

ployers to pay; they assist w
orkers in filing claim

s 
w

ith governm
ent agencies; som

etim
es they refer w

orkers to private attor-
neys or to the State A

ttorney G
eneral’s office. 98 M

oreover, the N
ew

 York 
report describes the broader m

ediating role played by centers: they m
onitor 

em
ployer practices; they help organize and norm

alize the hiring process; 
they provide opportunities for w

orkers to develop skills and find better jobs; 
they also help to m

ediate com
m

unity tensions and involve other com
m

unity 
stakeholders in addressing the challenges faced by day laborers. 99 

M
a
n

y cities a
n

d
 tow

n
s ch

oose to su
p
p
ort d

a
y la

b
or job

 cen
ters

P
ublic officials and police around the country have spoken in support of 

day labor job centers. 100 A
 grow

ing num
ber of tow

ns and cities have decided  
to provide funds and support for centers. For exam

ple, M
ontgom

ery 
C

ounty C
ouncil m

em
ber Tom

 P
erez said the follow

ing in a January 2005 
new

s release: 

97 G
A

O
 Re

p
o

rt, a
t 29-32.

98 G
A

O
 Re

p
o

rt,, a
t 34-35.
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 T
his center renew

s our com
m

itm
ent to include everyone in M

ontgom
-

ery C
ounty’s econom

ic developm
ent. T

he successful partnership betw
een 

business, governm
ent and C

A
SA

 of M
aryland has show

n that m
atching 

em
ployers and em

ployees in a safe and organized environm
ent benefits 

fam
ilies, sm

all businesses, and the com
m

unity. T
he rising tide of W

heaton 
redevelopm

ent m
ust lift all boats to succeed. 101 

C
ities and tow

ns have decided to support day labor job centers because 
they play an im

portant role in m
aking cities and tow

ns m
ore livable and 

ensuring that rights are respected and law
s are follow

ed. T
he presence  

of a w
orker center in a com

m
unity reduces concerns about traffic, health 

and safety, and com
m

unity relations by providing a safe, secure place for 
w

orkers to gather as they search for w
ork. T

hey play a significant role  
in easing com

m
unity tensions by providing a space for dialogue betw

een 
day laborers and local business ow

ners, m
em

bers of the com
m

unity and 
governm

ent representatives. 

L
aw

 and Policy P
roposals

P
olicy P

riority: P
rov

id
e su

p
p
ort a

n
d
 fu

n
d
in

g
 to d

a
y la

b
or com

m
u

n
ity  

job
 cen

ters 
■

    A
s described above, given the nature of the industry, an extrem

ely effective 
first step is to support and sustain w

orker centers that em
phasize w

orker 
leadership and com

m
unity investm

ent. E
xperience from

 around the 
country show

s that day labor w
orker centers that are w

orker-led and that 
have ongoing com

m
unity involvem

ent and support can offer invaluable 
resources in protecting the w

orkplace rights of day laborers and providing 
num

erous benefits to the surrounding com
m

unity. 

L
eg

isla
tiv

e P
riorities: A

d
d
ress rea

lities of d
a
y la

b
or in

d
u

stry 

T
he follow

ing are just a few
 exam

ples of how
 legislation could be particularly 

tailored to address the realities of day labor w
ork.

■
    P

rotect an
d expan

d the w
age an

d hou
r rights of day laborers. 

■
         B

an fees or im
proper w

age deductions for:
 

    -  C
ashing a check issued by a day labor service agency or other day 

labor em
ployer.

 
    -  T

ransportation betw
een the place of hire and w

ork site.

101 
M
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o
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■
        E

stablish w
age parity betw

een day laborers w
ith full-tim

e perm
anent 

em
ployees perform

ing sim
ilar tasks.

■
        R

equire tim
ely paym

ents in cash or an im
m

ediately redeem
able check.

■
        M

andate daily rather than w
eekly overtim

e rates.
■

        R
equire em

ployers to com
pensate day laborers for traveling tim

e 
betw

een the point of hire and w
orksite and for tim

e spent w
aiting for 

late em
ployers.

■
        P

rotect the First A
m

endm
ent rights of day laborers to gather and seek 

w
ork in public.

■
    E

n
su

re a safe an
d healthy em

ploym
en

t an
d w

ork en
viron

m
en

t for all day laborers.
■

        R
equire labor em

ployers to cover the m
edical and com

pensatory costs 
of a w

ork related injury if w
orkers’ com

pensation is not available.
■

        R
equire em

ployers to provide w
ritten notice to and obtain the w

ritten 
consent of day laborers asked to perform

 w
ork that w

ould expose them
 

to hazardous m
aterials or conditions.

■
        E

nsure that m
otor vehicles used to transport day laborers are registered 

and m
eet basic safety requirem

ents.

N
ew

 Y
ork

 S
ta

te S
h
ou

ld
 A

d
op

t a
 D

om
estic W

ork
er B

ill of R
ig

h
ts

A
s discussed below, dom

estic w
orkers have been historically excluded from

 
m

ost federal and state labor and em
ploym

ent law
s. T

he industry is dom
inated 

by w
om

en of color and im
m

igrant w
om

en in particular. 102 T
he isolated nature 

of their w
ork puts them

 at a disadvantage in negotiating w
ith their em

ployers 
for better w

ork conditions. B
ecause of this, the results of a study conducted by 

D
om

estic W
orkers U

nited and D
ataC

enter com
e, unfortunately, as little surprise. 

T
he findings include the follow

ing: “[f]orty-one percent (41%
) of the w

orkers 
earn low

 w
ages. A

n additional 26%
 m

ake w
ages below

 the poverty line or below
 

m
inim

um
 w

age. H
alf of w

orkers w
ork overtim

e—
often m

ore than 50-60 hours 
a w

eek. Sixty-seven percent (67%
) don’t receive overtim

e pay for overtim
e hours 

w
orked.”

103 T
he report also identified verbal and physical abuse. 104 
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n
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R. Sm
ith

, Reg
u
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tin

g
 Pa

id
 H

o
u

seh
o

ld
 W

o
rk: C

la
ss, G

en
d

er, Ra
c

e, a
n

d
 A

g
en

d
a

s o
f 

Refo
rm

, 48 A
M

. U.L. REV. 851, 923 (A
p

ril 1999) (o
b

se
rvin

g
 th

a
t d

o
m

e
stic

 w
o

rke
rs a

re
 

“d
isp

ro
p

o
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n
a

te
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o
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e
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 o
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o
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n

d
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ly to
 b
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 u

n
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o
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u
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n

te
d

 w
o

rke
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H
istoric ex

clu
sion

 of d
om

estic w
ork

ers from
 fed

era
l a

n
d
 sta

te la
b
or p

rotection
s

D
om

estic w
orkers have historically been system

atically excluded from
 w

ork-
place protections under federal law. T

he N
ational L

abor R
elations A

ct, w
hich 

protects w
orkers’ rights to organize and bargain collectively specifically 

excludes dom
estic w

orkers from
 definition of “em

ployee,”
105 thus excluding 

them
 from

 its protections. U
ntil 1974 all dom

estic w
orkers w

ere com
pletely 

excluded from
 coverage under FL

SA
, 106 w

hich provides for m
inim

um
 w

age 
and overtim

e. T
he FL

SA
 still excludes from

 coverage those dom
estic w

ork-
ers w

ho are considered “casual” em
ployees such as babysitters and “com

pan-
ions” for the sick or elderly. 107 Furtherm

ore, dom
estic w

orkers w
ho live in the 

em
ployer’s hom

e, unlike m
ost other em

ployees in the U
.S., are not entitled 

to overtim
e under FL

SA
. 108 T

he regulations associated w
ith the O

ccupa-
tional Safety and H

ealth A
ct, w

hich regulates health and safety conditions in 
the w

orkplace explicitly exclude dom
estic w

orkers from
 the A

ct’s protections 
“[a]s a m

atter of policy.”
109 T

itle V
II bars em

ploym
ent discrim

ination on the 
basis of “race, color, religion, sex, or national origin,” but applies only to 
em

ployers w
ith 15 or m

ore em
ployees, thus for practical purposes, excluding 

dom
estic w

orkers. 110 Sim
ilarly, they are excluded from

 the Fam
ily M

edical 
L

eave A
ct (FM

L
A

), w
hich protects w

orkers’ right to take up to 12 w
eeks 

unpaid leave due to illness, birth, adoption or foster placem
ent of a child, or 

need to care for an ailing spouse, child or parent, because the FM
L

A
 protects 

only those em
ployed by em

ployers w
ith at least 50 em

ployees. 111 
D

om
estic w

orkers have sim
ilarly faced exclusion from

 protections under 
N

ew
 York State labor and em

ploym
ent law

s as w
ell. U

nder N
ew

 York regu-
lation—

the state w
age order for m

iscellaneous industries—
dom

estic w
orkers 

w
ho live in the em

ployer’s hom
e are only entitled to overtim

e at a rate of one 
and a half tim

es the m
inim

um
 w

age—
as contrasted w

ith the norm
al overtim

e 
rate of 1 and ½

 tim
es the regular rate of pay—

and then only after 44 hours of 
w

ork in a w
eek—

as contrasted to the norm
al overtim

e threshold of 40 hours 

105 
29 U.S.C

. § 152(3).

106 
29 U.S.C

. § 201, e
t se

q
. Th

ey w
e

re
 in

c
lu

d
e

d
 a

s p
a

rt o
f th

e
 Pu

b
. L. 93–259, th

e
 Fa

ir 
La

b
o

r Sta
n

d
a

rd
s A

m
e

n
d

m
e

n
ts o

f 1974.

107 
29 U

SC
 § 213(a

)(15).

108 
29 U.S.C

. § 213(a
)(15);  29 U.S.C

. § 213(b
)(21).

109 
29 C

FR 1976.5.

110 
42 U.S.C

.A
. § 2000e

.

111 
29 U.S.C

. A
. § 2611 (2)(B)(ii).
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of w
ork in a w

eek. 112 A
s under federal law, dom

estic w
orkers are excluded for 

practical purposes from
 from

 N
ew

 York State em
ploym

ent discrim
ination pro-

tections, w
hich apply only to em

ployers w
ith m

ore than 4 em
ployees. 113 Finally, 

dom
estic w

orkers are not even guaranteed coverage under w
orkers’ com

pensa-
tion. U

nder N
ew

 York State law, those w
ho w

ork m
ore than 40 hours per w

eek 
for the sam

e em
ployer are covered, but only if the em

ployer has chosen to secure 
w

orkers’ com
pensation insurance. 114 

In addition to being denied basic w
orkplace protections, m

any dom
estic 

w
orkers are unlikely to have any of the additional benefits that are often 

provided through contract, such as paid sick leave, paid vacation leave, sever-
ance pay, days off from

 w
ork, paid holidays and advance notice of term

ina-
tion. M

oreover, m
any dom

estic w
orkers are unaw

are of the rights they have 
or how

 to enforce them
. B

ecause of this, a num
ber of groups around the 

state have been organizing dom
estic w

orkers, pushing for recognition of a 
standard em

ploym
ent contract, and pushing for legal change to address the 

historical injustices faced by dom
estic w

orkers. 115 
Som

e progress has been m
ade at the local level. L

egislation passed in N
ew

 
York C

ity and N
assau C

ounty regulates agencies that place dom
estic w

ork-
ers in jobs. T

he law
s require the agency to provide a w

ritten description of 
em

ployee rights and em
ployer obligations. T

he agency m
ust give this w

rit-
ten description to potential em

ployers as w
ell. 116 W

hen the agency arranges 
for a w

orker to apply for a position, it is required to provide a w
ritten job 

description. 117 H
ow

ever, this is only a start. C
om

prehensive legislation at the 
state level is needed to right the w

rongs that have developed in an industry 
that has gone largely unregulated throughout history. In 2006, legislation 
w

as introduced in both houses in the last session that w
ould provide a broad 

“D
om

estic W
orker B

ill of R
ights.” T

he bills w
ere A

02084 in the A
ssem

bly 
and S3547 in the Senate.
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L
egislative Solutions

Som
e key elem

ents of the D
om

estic W
orkers’ B

ill of R
ights are the follow

ing:
■

    A
 living w

age of $14.00/hour ($16.00/hour if the em
ployer does not pro-

vide health benefits).
■

    O
vertim

e pay for all dom
estic w

orkers (including those w
ho live in the 

em
ployer’s hom

e) for every hour over 40 hours w
orked a w

eek.
■

    Fam
ily and m

edical leave.
■

    A
t least one day of rest a w

eek.
■

    D
esignated paid holidays.

■
    P

aid vacation days.
■

    P
aid sick days.

■
    A

dvance notice of term
ination of em

ploym
ent.

■
    Severance pay in accordance w

ith num
ber of years w

orked.
■

    Inclusion of dom
estic w

orkers under em
ploym

ent discrim
ination protections.

■
    Inclusion of dom

estic w
orkers under state labor law.

■
    E

m
ployer recordkeeping requirem

ents.

R
ulem

aking Solution
■

    E
qual rights to overtim

e pay. T
he N

Y
 State D

epartm
ent of L

abor, can, 
through rulem

aking, elim
inate the provision in the W

age O
rder for M

iscel-
laneous Industries that subjects dom

estic w
orkers to lesser overtim

e pro-
visions. 12 N

Y
C

R
R

 § 142-2.2 can be am
ended to provide full overtim

e 
protections of 1 and ½

 tim
es the regular rate of pay to all w

orkers for m
ore 

than 40 hours of w
ork perform

ed in a w
eek.

C
onclusion

W
hile the policy recom

m
endations provided above are by no m

eans exhaus-
tive, they represent concrete adm

inistrative and legislative actions that N
ew

 
York State can take to enhance the conditions faced by L

atino im
m

igrant 
w

orkers throughout the state. T
hese interventions w

ould have positive con-
sequences that reach beyond the im

m
igrant com

m
unity. W

hen w
ages and 

conditions for the m
ost vulnerable w

orkers are im
proved, all w

orkers benefit. 
M

oreover, w
hen the econom

ic situation of a significant segm
ent of the popu-

lation im
proves, there is a reverberating im

pact that benefits the entire state.

T
his paper w

as w
ritten

 w
ith the su

pport of the N
ation

al E
m

ploym
en

t L
aw

 P
roject 

w
here A

m
y S

u
gim

ori w
as a S

taff A
ttorn

ey. 
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A
bstract 

T
his paper ou

tlin
es the n

eeded tran
sform

ation
 of N

ew
 York S

tate policies to en
su

re 

that the state is able to im
plem

en
t its m

ission
 of stren

gthen
ed healthcare, edu

ca-

tion
, an

d safety for all state residen
ts, in

clu
din

g the on
e-third of the state’s popu

-

lation
 w

hich is foreign
-born

 or children
 of foreign

-born
. B

ased on
 learn

in
gs from

 

a statew
ide n

etw
ork of over 2

0
0

 im
m

igran
t w

om
en

 leaders, specifi
c policy chan

ges 

are discu
ssed: to create lan

gu
age accessibility, to provide cu

ltu
rally appropriate state-

fu
n

ded program
s, an

d to rem
ove im

m
igration

 statu
s as a barrier to n

eeded services 

an
d protection

. 

E
xecutive Sum

m
ary

T
his paper is based on the w

ork of V
oices for C

hange: Im
m

igrant W
om

en  
&

 State Policy (V
oices), a program

 of the C
enter for W

om
en in G

overnm
ent 

&
 C

ivil Society at the U
niversity at A

lbany. V
oices’ netw

ork of over 200 im
m

i-
grant w

om
en leaders has identified policy areas in w

hich the requirem
ents 

of state governm
ents to accom

plish their ow
n goals coincide interestingly 

w
ith the structural transform

ations seen as necessary to m
eet the needs of 

im
m

igrant w
om

en, their fam
ilies and their com

m
unities. T

he paper provides 
exam

ples of this shared interest in rethinking state program
s, as w

ell as specific 
policy recom

m
endations for im

m
igrant inclusion in the public arena in w

hich 
states solve problem

s, build capacity, and address present and future needs. 
A

ttention to the states’ role is critical because they have been forced to 
operate w

ithin an unsupportive federal system
 w

ith tw
o seriously broken 

policy fram
ew

orks. A
 convoluted and increasingly arbitrary federal im

m
igra-

tion policy leaves m
ost im

m
igrant fam

ilies w
ith som

e undocum
ented m

em
ber, 

discouraging the entire fam
ily’s involvem

ent in the state’s public arena. T
he 
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absence of substantial federal im
m

igrant policy, fails to help states overcom
e 

practical barriers in their ability to include, com
m

unicate w
ith, and serve appro-

priately residents of increasingly diverse language and cultural backgrounds. 
T

hree challenges are identified requiring system
ic solutions in the N

ew
 

York State w
orld (state agencies and local governm

ent/civil society agencies 
supported by state-directed funding), w

ith specific strategies for policy m
ak-

ers detailed in the full text:
1.   State-supported program

s need m
ajor reorganization to ensure adequate 

expertise on the m
ore than one hundred and fifty diverse cultures w

hich 
have influenced the lives of N

ew
 York State foreign-born persons and 

their children, and on the im
pact of the m

igration experience itself.
2.   State-supported program

s need greatly enhanced com
m

unication capa-
bilities, oral and w

ritten, in the m
ore than one hundred and fifty languages 

spoken in N
ew

 York State, so that com
m

unication w
ith persons w

hose 
first language is not E

nglish can be effective in achieving state objectives. 
3.  State program

s need to give priority to the achievem
ent of their ow

n 
objectives, separating them

 from
 federal adm

inistration pressures to 
enforce civil im

m
igration law, so that all im

m
igrants—

docum
ented or 

undocum
ented—

are not driven aw
ay from

 the public sphere of state pro-
gram

s by the fear of triggering deportation and fam
ily separation.

______________

Five years ago, about a m
onth before 9/11 jolted A

m
erican responses to the 

w
orld, the C

enter for W
om

en in G
overnm

ent &
 C

ivil Society, at the U
niver-

sity at A
lbany, em

barked on a new
 program

, to bring the m
uch-needed w

isdom
 

and experience of im
m

igrant w
om

en into the N
ew

 York State policy process. 
E

xploring the perspectives of the state’s over tw
o m

illion im
m

igrant w
om

en 
has been an education for us and for policy m

akers in this post 9/11 clim
ate, 

w
here the developm

ent of policy w
ithin a hum

an rights fram
ew

ork has been 
deeply needed both for dom

estic inclusion and for global relations. 
T

he program
 w

e developed, V
oices for C

hange: Im
m

igrant W
om

en &
 

State P
olicy, has been the source of incredible learning about the role that 

state-level governm
ents play in the lives of im

m
igrant w

om
en, their fam

ilies 
and their com

m
unities—

sadly, too often neglecting their needs, ignoring 
their strengths and even m

aking their lives m
ore vulnerable. W

e developed a 
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netw
ork that now

 includes over tw
o hundred im

m
igrant w

om
en, ethnically 

diverse and know
ledgeable about the needs of other w

om
en, their fam

ilies, 
and im

m
igrant com

m
unities upstate and dow

nstate. M
ost of the w

om
en are 

professionals in healthcare, social services, legal and education system
s or are 

leaders of im
m

igrant com
m

unity based-organizations.
A

fter a priority-setting initial policy sym
posium

, V
oices for C

hange has 
used conferences, training program

s and focus groups to bring these im
m

i-
grant w

om
en leaders together w

ith state agency policy m
akers to discuss the 

system
ic transform

ations w
hich could m

ake state program
s m

ore relevant to 
the one-third of N

ew
 York State residents w

ho are foreign-born or children 
of foreign-born. 

First, let us look at a basic dem
ographic picture of the state. T

he 2000 
census told us that there are over four m

illion foreign-born persons in N
ew

 
York State, w

hich represents 20 percent of the population. H
ow

ever, if you 
include children of foreign-born persons, w

hose lives are often shaped sig-
nificantly by the culture, language, and im

m
igration status of their parents, 

a full 1/3 of N
ew

 York State residents m
ust be considered in im

plem
enting 

state objectives.
T

he 2000 census show
ed that the N

ew
 York C

ity (N
Y

C
) m

etro area has 
becom

e the num
ber one destination of choice for im

m
igrants nationally. 

H
ow

ever, increasing num
bers of new

com
ers are bypassing this and other 

historical gatew
ays and settling directly in the suburbs, sm

aller cities, and 
rural com

m
unities typical of upstate N

ew
 York. W

e believe that the findings 
of our w

ork offer im
portant insights not only for N

ew
 York State, but also for 

the dozens of states—
like G

eorgia, O
hio, and N

ew
 H

am
pshire—

w
hich are 

struggling to create state program
s responsive to new

 and rapidly expanding 
im

m
igrant populations. L

ike all these states, N
ew

 York State m
ust develop 

strategies suitable for high percentage im
m

igrant com
m

unities like N
Y

C
, 

w
here the challenge is relating to enorm

ous diversity, and for low
er percent-

age im
m

igrant com
m

unities, like U
tica or N

ew
 P

altz, w
here the challenge 

is how
 to transform

 system
s w

hich have been organized historically to serve 
an E

nglish-speaking, U
S-born population, to include fam

ilies from
 thirty to 

forty different countries of origin.
W

e have learned lessons not only about the need for transform
ation at 

the state level, but also about the unsupportive context w
ithin w

hich state 
governm

ents are forced to operate. It has becom
e clear to us that m

any of the 
challenges facing state governm

ents occur because they m
ust operate w

ithin 
a federal system

 w
ith tw

o seriously broken policy fram
ew

orks: im
m

igration 
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policy (governing w
ho is allow

ed to m
igrate into the U

.S.) and im
m

igrant 
policy (the inclusion of im

m
igrants in governm

ent’s responsibilities to m
eet 

needs and strengthen opportunities). 
States deal now

 w
ith the results of a K

afkaesque federal im
m

igration 
policy. G

lobal m
igrants are greeted w

ith the tw
enty-first century’s version of 

D
ickens’ B

leak H
ouse—

a convoluted im
m

igration law
 developed in bits and 

pieces over tim
e, w

ith layer upon layer of often contradictory regulations, 
inhum

anely long w
aiting tim

es, w
ith denial of a right to legal assistance and, 

recently, a denial of m
any appeal rights. T

his inhum
ane, incom

petent and 
underfunded system

, w
hich am

ong other things forces fam
ilies into breaking 

civil im
m

igration law
 provisions in order to live and raise children together, 

results in over tw
elve m

illion people living in the fifty states, contributing 
to local com

m
unities and their econom

ies, but driven underground—
driven 

aw
ay from

 the public arena in w
hich the states solve problem

s, build capacity 
and address present and future needs.

O
ver and over, w

om
en have told us that the im

pact of this broken im
m

i-
gration system

 is not only confined to the state’s relationship w
ith individuals 

w
ho are them

selves undocum
ented. Since alm

ost every extended im
m

igrant 
fam

ily has som
e m

em
ber w

hose status is undocum
ented or is unresolved, 

m
ost foreign-born persons, one-third of the N

ew
 York State residents if 

you include children of the foreign-born, do not feel safe participating in, 
strengthening, and benefiting from

 state program
s w

hose success is to serve 
them

 as w
ell as all other state residents. T

he question is alw
ays there: if I go 

to a school m
eeting, a clinic, a business developm

ent program
, w

ill som
eone 

learn that one of m
y children, m

y m
other, or m

y uncle doesn’t have papers? 
T

he effort of the current U
.S. adm

inistration—
to add enforcem

ent of civil 
im

m
igration law

 to the m
issions of health departm

ents, universities and local 
police agencies—

has only com
pounded the problem

s states face in m
aintain-

ing healthy populations, educating young people, and creating com
m

unity 
partnerships for im

proved public safety.
T

here are great ironies in this situation, of course. T
he current surge of 

m
igrants from

 the countries of the south, seeking better em
ploym

ent and 
survivable lives for their fam

ilies, has been set in m
otion in large part by the 

globalization prom
otion policies of the U

.S. federal governm
ent; w

hile at the 
sam

e tim
e, the adm

inistration’s dom
estic policies post-9/11 have only exac-

erbated both the fears and the actual dangers m
ost im

m
igrants experience in 

interacting w
ith the public w

orld at the state level.
T

he second thing w
e’ve learned about the broken federal fram

ew
ork for 
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states speaks to im
m

igrant policy, that is, how
 public institutions address the 

needs of im
m

igrants and create opportunities for inclusion. C
urrently, the 

states are forced to operate w
ithin a federal system

 that fails dram
atically 

in helping them
 overcom

e very practical barriers in their ability to include, 
com

m
unicate w

ith, and serve appropriately residents of increasingly diverse 
language and cultural backgrounds.

For exam
ple, in the area of language access, state program

s m
ust develop the 

capacity to com
m

unicate in m
ultiple languages about issues from

 driving safety 
to teen pregnancy, from

 school program
s to diabetes treatm

ent, from
 tax obliga-

tions to em
ploym

ent opportunities. In N
ew

 York State, w
here state-supported 

program
s need the capacity to com

m
unicate w

ith persons speaking over one 
hundred and fifty languages, w

e know
 how

 invaluable federal assistance could be. 
H

ow
ever, there is no federal initiative to increase the supply of available trained 

interpreters in urban and rural areas across the country. T
here are no federal 

standards for effective interpretation. T
here is no federal translation bank for 

w
ritten m

aterials, an enorm
ously cost effective approach to the need nation-

ally for key docum
ents in m

any languages. Federal funding m
echanism

s either 
ignore language access expenses or reim

burse at a level so low
 that m

ost states do 
not participate. M

ost federal contracts do not require recipient agencies to offer 
adequate language services. Standards developed in response to T

itle V
I of the 

1964 C
ivil R

ights A
ct, w

hich requires provision for persons w
ith lim

ited E
nglish 

proficiency, lack adequate specificity and enforcem
ent m

echanism
s.

T
here is not only a vacuum

 in w
hich federal initiatives are desperately 

needed, but also—
in som

e areas key to the health and w
elfare of states—

national policies actually proactively forbid using federal resources to m
eet 

needs of state residents w
ho are undocum

ented. T
his forces states to sup-

plem
ent federally funded program

s w
ith scarce state resources in order to 

achieve their health and w
elfare objectives: for exam

ple, w
hile the federal 

governm
ent supports breast cancer screening for all w

om
en, w

ithout regard 
to im

m
igration status, the state is often unsuccessful in encouraging undocu-

m
ented w

om
en to get tested, since if the results indicate breast cancer, these 

w
om

en, ineligible for federally supported treatm
ent, do not w

ant to hear 
w

hat they view
 as a death sentence. If states w

ish to reduce their breast can-
cer death rate, they need to act them

selves to solve this problem
.

T
herefore, in looking at the federal context, w

hen it com
es to serving all 

residents, including im
m

igrants, the states are either actively hindered, or 
left on their ow

n, to accom
plish their m

issions.
So now

 I’d like to turn to how
 im

m
igrant w

om
en have assessed current 
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state policies, exam
ining w

hether they are effective in including im
m

igrants 
and w

hether they are effective in m
eeting N

ew
 York State’s health, educa-

tion and safety objectives. W
hat w

e have found particularly interesting is to 
exam

ine the degree to w
hich the state’s interest in achieving its objectives 

coincides w
ith the approaches recom

m
ended by im

m
igrant w

om
en leaders. 

N
ot surprisingly, given that im

m
igrants represent such a large percentage 

of state residents, w
e have found a high degree of congruence betw

een w
hat 

state agencies articulate as their m
ission for all N

ew
 Yorkers and the goals of 

strategies recom
m

ended by w
om

en in our netw
ork.

W
hen w

e brought im
m

igrant w
om

en leaders together in 2001 to discuss 
needed state policy change, and at every conference, training program

, and focus 
group w

e have organized since, w
om

en have highlighted three challenges requir-
ing system

ic solutions w
ithin the state w

orld. T
heir analysis extends beyond state 

governm
ent itself to the w

ide civil society and local governm
ent netw

ork to 
w

hich N
ew

 York State policym
akers allocate state and federal dollars.

■
    First challenge: State-supported program

s need m
ajor reorganization to 

ensure adequate expertise on the m
ore than one hundred and fifty diverse 

cultures w
hich have influenced the lives of N

ew
 York State foreign-born per-

sons and their children, and on the im
pact of the m

igration experience itself.
■

    Second challenge: State-supported program
s need greatly enhanced com

-
m

unication capabilities, oral and w
ritten, in the m

ore than one hundred 
and fifty languages spoken in N

ew
 York State, so that com

m
unication w

ith 
persons w

hose first language is not E
nglish can be effective in achieving 

state objectives.
■

    T
hird challenge: State program

s need to give priority to the achievem
ent 

of their ow
n objectives, separating them

 from
 federal adm

inistration pres-
sures to enforce civil im

m
igration law, so that all im

m
igrants—

docum
ented 

or undocum
ented—

are not driven aw
ay from

 the public sphere of state 
program

s by the fear of triggering deportation and fam
ily separation.

Im
m

igrant cultural com
petency: In response to years of pressure from

 the 
L

atino and A
frican A

m
erican com

m
unities, N

ew
 York State has taken initial 

steps to enhance som
e cultural understandings of its ow

n agency staff and the 
program

s w
hich it funds. H

ow
ever, as im

m
igrant w

om
en have pointed out elo-

quently, the state faces an additional and different set of challenges to becom
e 

adequately culturally com
petent to interact effectively w

ith those born in m
ore 

than one hundred and fifty other cultures, w
ho have now

 m
igrated to large 

and sm
all cities, suburbs and rural areas across N

ew
 York State. H

ere in the 
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C
apital D

istrict, for exam
ple, there are im

m
igrants from

 m
ore than sixty dif-

ferent countries. In U
tica, there are m

ore than thirty ethnic com
m

unities to 
be served. A

nd of course, any agency serving all of Q
ueens needs strategies to 

understand and serve m
ore than one hundred and fifty cultural com

m
unities. 

Som
e exam

ples: If the D
epartm

ent of H
ealth w

ishes to prevent, diagnose 
and treat diabetes effectively, it w

ill m
iss huge num

bers of N
ew

 Yorkers 
unless it understands m

ultiple cultural view
s on diet, exercise, and preventive 

care. If the D
ivision of C

rim
inal Justice Services (D

C
JS) w

ishes to prevent 
dom

estic violence - the global incidence of w
hich parallels U

S rates, that is, 
im

pacts tw
enty five to thirty percent of w

om
en and girls, then D

C
JS-funded 

prevention and service program
s need to understand how

 m
ultiple cultures 

view
 gender roles, how

 im
m

igrant w
om

en w
ill be less likely to seek safety if 

shelters are not located w
ithin and culturally shaped by their com

m
unities. 

If the E
ducation D

epartm
ent sees parent involvem

ent as essential to school 
success, it w

ill need strategies for parent-teacher and P
T

A
 com

m
unications 

w
hich bridge cultural and language barriers.

In addition to know
ledge about specific cultures of origin, state program

s 
also need to understand the cultural upheaval inherent in the process of global 
m

igration faced by all im
m

igrants. W
hether offering education, m

ental health 
services, or housing, state-supported agencies need em

pathetic staff w
ho respect 

im
m

igrants’ bi-culturalism
 and value its contribution to healthy lives, and they 

need staff w
ho understand and respect the strengths necessary to build a new

 
life in a society often m

arkedly different from
 their culture of origin. 

■
    Im

m
igrants often encounter for the first tim

e m
assive bureaucratic ser-

vice institutions, w
hose navigation requires learning a totally different set 

of fam
ily survival strategies – from

 the labyrinthine w
orld of A

m
erican 

healthcare coverage, to the child w
elfare system

, to the regulations for 
starting a sm

all business. 
■

    T
he m

igration experience itself m
ay have left a traum

atic trail; arbitrary 
im

m
igration processes in the U

.S. m
ay echo experiences w

ith the arbitrary 
authorities m

ost fam
ilies encounter on their entire m

igration journey, 
often through m

ultiple countries. 
■

    Im
m

igrants from
 cultures deeply scarred by poverty and/or w

ar bring 
not only incredible survival skills, but also special needs for education and 
healthcare to m

ake up for previously unavailable services. 
■

    Im
m

igrants from
 m

any countries find that that their central values, of 
com

m
unity and extended fam

ily, collide w
ith the A

m
erican culture’s 

em
phasis on individual success.
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■
    C

ultures are at very different places in term
s of gender expectations, 

requiring thoughtful and targeted agency strategies to ensure that im
m

i-
grant w

om
en and girls are effectively served.

W
hat policies do im

m
igrant w

om
en leaders recom

m
end to N

ew
 York 

State to strengthen its cultural com
petencies? 

1.  R
ecognize that the existing pattern of state-supported services has evolved 

historically w
ithout adequate com

petencies to serve appropriately one-
third of the state’s residents.

2.  R
equire all agencies seeking state resources to dem

onstrate com
petency 

in the m
ultiple cultures of their com

m
unity and, w

hen a program
 is cur-

rently deficient, provide funding only w
hen there is a com

m
itm

ent to and 
strategies for restructuring its efforts to acquire these com

petencies.
3.  R

estructure state program
s to provide population-com

m
ensurate resources 

directly to im
m

igrant com
m

unity-based agencies w
ith needed cultural 

and language com
petencies; and support collaboration efforts w

hich ade-
quately com

pensate im
m

igrant organizations for assistance provided to 
non-im

m
igrant agencies.

4.  E
valuate agencies’ com

petencies by exam
ining the cultural congruency of 

their staffing, their training program
s for non-culturally congruent staff, 

and the strength of their partnerships and resource-sharing w
ith im

m
i-

grant com
m

unity-based organizations and leaders.

L
et’s look now

 at the challenge of ensuring accurate and effective com
-

m
unication betw

een the state w
orld and residents speaking over one hundred 

and fifty languages. T
he 2000 census show

ed that nearly fifty percent of N
ew

 
York C

ity residents speak a language other than E
nglish at hom

e—
for the 

state as a w
hole, the percentage is over tw

enty-eight percent. H
ealth, w

elfare, 
education and public safety program

s only very rarely have the capacity to 
com

m
unicate directly w

ith those w
hose first language is not E

nglish. W
ithin 

state agencies, and in state-funded local agencies, bilingual staff are unusual, 
access to professional interpretation is rare, and m

ost w
ritten m

aterials are 
not available in m

ultiple languages. 
In the absence of federal assistance for effective language access policy, 

N
ew

 York State is faced w
ith rem

oving these language barriers on its ow
n. 

For exam
ple, if the D

epartm
ent of M

ental H
ealth seeks to reduce the suicide 

rate for N
ew

 York State w
om

en, it needs to fund program
s w

ith staff able to 
com

m
unicate in m

ultiple A
sian languages, since, am

ong ethnic groups, A
sian 
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w
om

en have the highest suicide rate. If the E
m

pire State D
evelopm

ent C
or-

poration w
ishes to foster sm

all business start-ups, it needs to provide m
ateri-

als and technical assistance in m
ultiple languages to support im

m
igrant sm

all 
business entrepreneurs, the grow

th engine of m
uch econom

ic developm
ent.

W
hat policies do im

m
igrant w

om
en leaders recom

m
end to N

ew
 York 

State to strengthen its language com
petency?

1.  D
evelop statew

ide standards for language access, reflecting the need for 
com

m
unication w

ith m
ajor and m

inor language groups, in rural and urban 
environm

ents, and taking advantage of em
erging technologies, such as 

the innovative approach of sim
ultaneous telephonic interpretation, being 

piloted by N
ew

 York State’s ow
n C

enter for Im
m

igrant H
ealth at N

ew
 

York U
niversity.

2.  C
reate and support regional interpreter training program

s upstate as w
ell 

as dow
nstate to increase significantly the num

ber and language proficiencies 
of oral interpreters available to m

ultiple state agency system
s. C

onsider 
U

tica’s m
odel program

, the M
ulticultural A

ssociation of M
edical Interpret-

ers, w
hich trains bilingual im

m
igrants to offer expert interpretation services 

in C
entral N

ew
 York.

3.  A
dapt state funding stream

s to include language services as necessary 
expenses appropriate for cost reim

bursem
ent, and m

ake N
ew

 York State 
a partner in the M

edicaid program
 w

hich at least can provide 50 percent 
cost reim

bursem
ent to the state.

4.  D
evelop centralized translation services for cost-effective provision of 

m
ultiple agency program

 m
aterials in m

ultiple languages.

Finally, let’s look at the third challenge: providing im
m

igrants confidential-
ity w

ith respect to the federal civil im
m

igration status of them
selves or fam

ily 
m

em
bers, so that fear or actual threat of deportation and fam

ily separation 
does not drive im

m
igrants aw

ay from
 N

ew
 York State program

s w
hich need 

their participation to achieve their ow
n state objectives. T

his fear is very w
ide-

spread and has only been exacerbated by federal polices post-9/11. For exam
-

ple, half of im
m

igrant-headed households in N
ew

 York State include at least 
one citizen, but research show

s that often non-citizen parents are too afraid to 
participate in public program

s, even for their eligible citizen children.
To our know

ledge, only one N
ew

 York State agency, the C
rim

e V
ictim

s 
B

oard, has in place policies w
hich proactively encourage all residents, 

w
hether or not they m

eet the requirem
ents of the federal civil im

m
igration 
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law, to feel safe and actually be safe in seeking their services. T
his “don’t ask, 

don’t tell” policy - that is, “W
e don’t ask about im

m
igration status of yourself 

or your fam
ily m

em
bers, and w

e don’t tell the federal im
m

igration authori-
ties anything w

e com
e to learn about your status”—

elim
inates a pow

erful 
potential barrier to effective service provision. 
■

    For exam
ple, Social Service D

epartm
ents w

ill not be able to ensure that 
children in low

 incom
e im

m
igrant fam

ilies receive nutrition assistance, 
if their parents are terrified of going to a governm

ent office for fear 
that they w

ill be asked about im
m

igration status of all m
em

bers of their 
extended fam

ily, w
hich is really irrelevant to achieving the goal of healthy 

child developm
ent. 

■
    T

he A
ID

S Institute w
ill be ham

pered in ensuring adequate H
IV

/A
ID

S 
prevention, diagnosis and treatm

ent am
ong foreign-born N

ew
 Yorkers if 

it is not able to offer state-supported program
s in areas in w

hich the fed-
eral governm

ent denies services to undocum
ented persons, such as drug 

treatm
ent assistance.

■
    T

he D
epartm

ent of T
ransportation w

ill be unable to ensure road safety 
through driver licensing, and accident com

pensation through insurance, 
if undocum

ented w
orkers, w

ho in m
any parts of state m

ust drive to reach 
their jobs, continue to be excluded from

 the licensure system
.

W
hat policies do im

m
igrant w

om
en leaders recom

m
end to N

ew
 York 

State to rem
ove barriers related to im

m
igration status?

1.  E
nsure that state program

 eligibility policies focus on factors actu-
ally essential to successful im

plem
entation of state objectives, carefully  

considering w
hether or not im

m
igration status has any relevance to  

program
 goals.

2.  C
om

m
unicate publicly and proactively to im

m
igrant com

m
unities that 

they need not fear that involvem
ent in the w

orld of state program
s w

ill 
endanger the confidentiality of their fam

ilies’ im
m

igration status infor-
m

ation. P
rovide adequate training for state agency staff and grantees to 

ensure that program
 design avoids the need for the participants to pro-

vide im
m

igration status inform
ation.

3.  E
nsure that all agency staff im

plem
enting state program

s are trained to 
separate issues of im

m
igration status from

 issues central to their m
ission.

4.  P
rovide that, if state residents actually seek assistance from

 state-sup-
ported program

s in resolving im
m

igrant status-related problem
s, agency 

staff are adequately trained to m
ake appropriate referrals to com

m
unity 
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resources w
ith detailed and accurate im

m
igration law

 expertise. For 
exam

ple, m
any im

m
igrant victim

s of violence against w
om

en w
ill need 

expert im
m

igration law
 assistance in preserving the status of them

selves 
and their children, independent of the status of their abuser, in order to 
be protected from

 continued violence.

L
earning to separate im

m
igration status from

 state objectives, achieving 
cultural com

petency, and rem
oving language barriers are huge challenges 

facing N
ew

 York and other states. V
oices for C

hange is very interested in 
collaborating w

ith other researchers to explore further this w
orld in w

hich 
there is a confluence betw

een achieving state objectives and facilitating 
im

m
igrant inclusion. 
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A
bstract

V
otin

g is for citizen
s on

ly, right? N
ot exactly. It is n

ot w
idely kn

ow
n

 that im
m

i-

gran
ts, or n

on
citizen

s, cu
rren

tly vote in
 local election

s in
 over a half dozen

 cities an
d 

tow
n

s in
 the U

.S
.; n

or that cam
paign

s to expan
d the fran

chise to n
on

citizen
s have 

been
 lau

n
ched in

 at least a dozen
 other ju

risdiction
s from

 coast to coast over the past 

decade. T
hese practices have their roots in

 an
other little-kn

ow
n

 fact: for m
ost of 

the cou
n

try’s history —
 from

 the fou
n

din
g u

n
til the 1

9
2

0
s —

 n
on

citizen
s voted in

 

forty states an
d federal territories in

 local, state, an
d even

 federal election
s, an

d also 

held pu
blic offi

ce su
ch as alderm

an
, coron

er, an
d school board m

em
ber. G

lobally, over 

forty cou
n

tries on
 n

early every con
tin

en
t perm

it votin
g by n

on
citizen

s. In
 the U

n
ited 

S
tates, legal im

m
igran

ts, or residen
t alien

s, pay taxes, ow
n

 bu
sin

esses an
d hom

es, 

sen
d their children

 to pu
blic schools, an

d can
 be drafted or serve in

 the m
ilitary. 

Yet, proposals to gran
t them

 votin
g rights are often

 m
et w

ith great resistan
ce. In

 a 

cou
n

try w
here “n

o taxation
 w

ithou
t represen

tation
” w

as on
ce a rallyin

g cry for revo-

lu
tion

, su
ch a proposition

 m
ay n

ot, after all, be so ou
tlan

dish. T
his paper exam

in
es 

the politics an
d practices of n

on
citizen

 votin
g in

 the U
n

ited S
tates, chron

iclin
g the 

rise an
d fall —

 an
d re-em

ergen
ce —

 of im
m

igran
t votin

g in
 the U

.S
. In

 addition
 to 

m
akin

g the case for n
on

citizen
 votin

g, this paper takes a look at the argu
m

en
ts for 

an
d again

st n
on

citizen
 votin

g, its im
pact (an

d poten
tial im

pact) on
 L

atin
o politics, 

an
d the prospects for a tru

ly u
n

iversal su
ffrage in

 A
m

erica.

E
xecutive Sum

m
ary

■
    Im

m
igrants—

L
atinos in particular—

have been subject to discrim
ination 

in a broad range of public policy and private practices, in part, because 
a large and grow

ing segm
ent of the new

com
ers are noncitizens. P

olicy 
m

akers and those w
ith pow

er can afford to ignore their interests. It w
as 

not alw
ays this w

ay. In fact, noncitizens currently vote in elections in the 
U

.S. today. 
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■
    T

he argum
ent for noncitizen voting is strong:

 
1)   N

oncitizen voting is legal. T
he C

onstitution does not preclude it 
and the courts have upheld voting by noncitizens. In fact, noncitizens 
enjoyed voting rights for m

ost of our country’s history—
from

 the 
founding until the 1920s—

in m
uch of the country. Forty states and 

federal territories perm
itted noncitizen voting in local, state and even 

federal elections and noncitizens have held public office. 
 

2)   It is also rational. T
here are good reasons for the enfranchisem

ent of 
im

m
igrants—

both m
oral and practical—

including notions of equal rights 
and treatm

ent (as articulated in the A
m

erican R
evolution, the abolition-

ist m
ovem

ent, the suffrage m
ovem

ent, and the civil rights tradition).
 

3)   A
nd feasible as w

ell. N
oncitizen voting is m

aking a com
eback. Im

m
igrant 

voting rights have been restored in several m
unicipalities in the U

.S. C
hi-

cago perm
its noncitizens to vote in school board elections (as did N

ew
 

York C
ity from

 1970 to 2003, w
hen school boards w

ere elim
inated); non-

citizens currently vote in six m
unicipalities in M

aryland; and tw
o cities in 

M
assachusetts have extended the right to vote for local offices to nonciti-

zens (though state action is needed to im
plem

ent these local law
s). In addi-

tion, nearly a dozen other jurisdictions have considered or are currently 
m

oving to establish noncitizen voting. G
lobally, over forty five countries 

on nearly every continent perm
it voting by resident im

m
igrants. 

■
    T

he acquisition of political rights—
including voting rights—

has been a 
vital tool for every disem

pow
ered group in A

m
erica’s history to achieve eco-

nom
ic, social and civil rights and equality. B

ecause legislative bodies confer 
rights and m

ake public policy, it is critical to possess the capacity to influ-
ence and/or select representatives. L

egal barriers to political participation, 
how

ever, have historically ham
pered the attainm

ent of such rights by dis-
tinct classes of citizens, including A

frican-A
m

ericans, w
om

en, and youth. 
■

    A
lthough noncitizen im

m
igrants behave in m

uch the sam
e w

ays as citi-
zens, they possess few

er rights and benefits. 1 Im
m

igrants are subject to 
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all law
s and pay taxes, w

ork in and/or ow
n businesses, send their children 

to schools, can be drafted and serve in the m
ilitary, and participate in all 

aspects of daily social life. Yet, noncitizen im
m

igrants are excluded from
 

selecting representatives at every level of governance w
ho fashion public 

policy that affects them
 on a daily basis. T

hese issues cut to the heart of 
citizenship and dem

ocratic participation. 
■

    A
s successful efforts to reinstate noncitizen voting rights show, cam

paigns 
based upon dem

ocratic and m
oral claim

s can m
obilize noncitizens and their 

allies. Such cam
paigns provide im

m
igrants w

ith im
portant m

eans to defend 
them

selves against nativist attacks, and also give other m
inority groups 

greater m
eans to forge w

inning voting blocks that can advance their m
utual 

interests. Im
m

igrant’s taxation w
ithout representation not only challenges 

the legitim
acy of A

m
erica’s m

antle of dem
ocratic governance, it also pro-

vides a rationale and opportunity for organizing a progressive political 
m

ajority. H
istorically, im

m
igrant votes often accounted for the difference 

betw
een the w

inners and the losers in elections. 2 N
oncitizen political par-

ticipation could help strengthen progressive alliances in electoral contests 
and public policy form

ation. 
■

   Just as the civil rights m
ovem

ent sought to extend the franchise to A
frican-

A
m

ericans and others w
ho had been barred from

 voting to attain equi-
table representation, a renew

ed m
ovem

ent for hum
an rights w

ould further 
extend the franchise to new

 A
m

ericans. 3 Today, im
m

igrant rights are the 
civil rights of the day and noncitizen voting is the suffrage m

ovem
ent of 

our tim
e. D

om
inant political parties and candidates are increasingly turn-

ing their attention tow
ards im

m
igrants. It w

ould be w
ise for policym

akers 
to lead the w

ay.
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 T
he A

ppearance and D
isappearance of Im

m
igrant V

oting R
ights

T
he question of im

m
igrant voting rights provides a great opportunity to look 

at our dem
ocracy, the m

eaning of citizenship, and the direction A
m

erica is 
headed. W

hat direction should w
e be headed? W

hat w
ill it m

ean to L
atinos? 

First, it is useful to exam
ine som

e m
yths surrounding voting and citizenship 

in A
m

erica. O
ne is the fam

iliar story about the nature of our dem
ocracy. A

s 
the story goes, D

em
ocracy has been expanding —

 a steady forw
ard m

arch 
tow

ard greater inclusion of groups w
ho w

ere excluded, particularly to vote 
and increase the num

ber of representatives of previously excluded groups, 
such as A

frican A
m

ericans, L
atinos, and A

sian-A
m

ericans. Initially, only 
w

hite m
en w

ith property could vote. A
frican A

m
erican m

en got the vote 
after the C

ivil W
ar; W

om
en got the vote in 1920; B

lacks, L
atinos and other 

m
inorities got the vote in reality follow

ing the 1965 V
oting R

ights A
ct; and 

18 year olds got the vote in 1971. 
T

here is m
uch truth to this story. B

ut, as w
ith other stories, it distorts 

or om
its im

portant parts of actual history and contem
porary practice. T

he 
m

ost fam
iliar om

ission is the roll back of voting rights of A
frican A

m
erican 

m
en after R

econstruction, through various law
s and procedures such as poll 

taxes, literacy tests, grandfather clauses, felony disenfranchisem
ent law

s, and 
restrictive residency and voter registration requirem

ents. 
T

he appearance and disappearance of im
m

igrant voting rights, or alien 
suffrage, as it w

as and is often referred to, is a less fam
iliar elem

ent of the 
general story of voting rights. L

anguage can be quite revealing and m
ean-

ingful. T
he term

s “aliens” and “alien suffrage” reveal m
uch about historical 

perceptions of im
m

igrants. 
To m

any, the idea of allow
ing noncitizens to vote m

ay sound odd or out-
landish. For m

ost A
m

ericans, voting is the essence of citizenship. B
ut it w

as 
not alw

ays so, nor need it be.
A

lthough this is not w
idely know

n, voting by noncitizens is as old as the 
R

epublic itself; it is as A
m

erican as apple pie; and it is older than our national 
pastim

e (baseball). 
N

oncitizen im
m

igrants enjoyed voting rights for m
ost of A

m
erica’s history 

and in m
uch of the country. From

 1776 to 1926, as m
any as forty states 

and federal territories perm
itted noncitizens to vote in local, state, and even 

federal elections. N
oncitizens even held public office, such as the position 

of alderm
an. B

enjam
in Franklin fram

ed the issue of voting rights pointedly: 
“T

hey w
ho have no voice nor vote in the electing of representatives do not 
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enjoy liberty, but are absolutely enslaved to those w
ho have votes.”

4 M
any of 

the early colonies had already allow
ed noncitizen residents to vote, and the 

practice w
as continued w

hen the new
 states form

ed their constitutions.
T

he em
erging R

epublicanism
 and L

iberalism
 in early A

m
erican history 

m
ade noncitizen voting a reasonable practice tied to inhabitants and difficult 

to challenge. A
m

erica’s diversity w
as increasingly evident at the tim

e of the 
R

evolution, and alien suffrage w
as a logical extension of the revolutionary 

cry “N
o taxation w

ithout representation!” D
em

ocratic notions such as the 
belief that governm

ents derive their “just pow
ers from

 the consent of the 
governed,” becam

e increasingly “com
m

on sense.” T
hom

as P
aine declared he 

w
as a “citizen of the w

orld.”
E

arly A
m

ericans view
ed alien suffrage as an effective m

ethod to encourage 
new

com
ers to m

ake the U
.S. their hom

e. A
nd it w

orked. B
udding A

m
ericans 

learned civics through practice. G
etting a taste for dem

ocracy furthered 
im

m
igrants’ understanding of our political system

 and nurtured attachm
ents 

to their adopted com
m

unities. 
For a good part of our country’s history, voting rights w

ere determ
ined 

not by citizenship, but by w
hether or not one w

as a w
hite, m

ale property 
holder. T

hus, w
om

en and post-em
ancipation blacks—

w
ho w

ere considered 
citizens—

could be denied voting rights. In fact, alien suffrage w
as com

pat-
ible w

ith the exclusion of other categories of residents (w
om

en, m
en w

ithout 
property, and blacks) and actually buttressed the privileging of propertied 
w

hite, m
ale C

hristians.
T

he m
ain point is that voting never w

as about citizenship per se, w
hich is 

w
hy of course w

om
en and post-C

ivil W
ar blacks—

w
ho w

ere citizens—
could 

be denied voting rights. V
oting is not inextricably linked to citizenship; it 

is not naturally connected. V
oting w

as—
and still is—

prim
arily about w

ho  
w

ill have a say; about w
ho w

ill elect representatives of their choice, and 
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thereby, affect the direction of public policy that affects them
 on a daily basis. 

V
oting recognizes individuals as legitim

ate stakeholders in the dem
ocratic 

process of governance. V
oting is a m

echanism
 to determ

ine w
hose interests, 

w
ishes, preferences w

ill prevail. In short, voting is about political pow
er 

rather than citizenship.
Im

m
igrant voting rights am

ply reveal that voting rights have alw
ays been 

linked to questions about w
ho w

ould w
ield political pow

er. 
W

ith the influx of different kinds and increasing num
bers of im

m
igrants, 

noncitizen voting rights began to be disputed, especially those of new
com

ers 
w

ho held political view
s that challenged dom

inant groups. T
he case of the 

Irish illustrates this point. T
hey w

ere C
atholics, drinkers, w

ere not considered 
“w

hite” (see N
oel Ignatiev’s H

ow
 the Irish B

ecam
e W

hite), and, m
ost im

portantly, 
w

ere opposed to slavery. T
he latter factor led the Southern states to roll back 

non citizen voting throughout the region.
T

he W
ar of 1812 slow

ed and even reversed the spread of alien suffrage, 
in part by raising the specter of foreign “enem

ies.” L
eading up to the C

ivil 
W

ar, the South opposed im
m

igrant voting. O
ne of the first planks in the 

C
onfederate C

onstitution w
as to exclude from

 voting anyone w
ho w

as not 
a U

.S. citizen. 
A

fter the C
ivil W

ar and during R
econstruction, nevertheless, alien suf-

frage spread in the South and W
est w

ith the grow
ing need for new

 labor. 
M

any new
 states and territories used voting rights as an incentive to attract 

new
 im

m
igrant settlers and as a pathw

ay but not as a substitute to citizenship. 
T

he grow
ing need for new

 labor also contributed to the adoption of alien 
suffrage. M

any new
 states and territories used alien suffrage as an incentive 

to attract settlers. T
he general practice w

as to require residency from
 six 

m
onths to one year before voting rights w

ere granted. W
isconsin, w

hich 
w

as adm
itted to the U

nion in 1848, revived and transform
ed noncitizen vot-

ing. W
isconsin’s constitution extended full voting rights (in local, state and 

national elections) to “declarent aliens”—
foreign born w

hite persons w
ho 

declare their intention to becom
e citizens. 5 In this form

ulation, alien suf-
frage w

as seen as a pathw
ay to citizenship. W

isconsin’s m
odel for enfran-

chising aliens proved popular; C
ongress passed a law

 w
ith sim

ilar provisions 
for the Territories of O

regon, M
innesota, W

ashington, K
ansas, N

ebraska, 
N

evada, D
akota, W

yom
ing and O

klahom
a. A

fter achieving statehood m
any 
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of these states kept the practice of allow
ing declarent aliens voting rights. 

T
hus, at least thirteen new

 states adopted alien suffrage. N
oncitizen voting w

as 
practiced to its greatest extent by about 1875. B

y the close of the nineteenth 
century, nearly one-half of all the states and territories had som

e experience 
w

ith voting by aliens, m
ost of them

 lasted for m
ore than half a century. 

A
s the tw

entieth century approached, large num
bers of Southern and E

ast-
ern E

uropean im
m

igrants (Jew
s, Italians, G

reeks, etc.) cam
e to the U

.S.—
they 

w
ere not universally seen as “w

hite” at the tim
e and often held politically “sus-

pect” view
s. A

s a result, im
m

igrant voting rights w
ere increasingly challenged. 

T
hese new

er im
m

igrants, coupled w
ith the rise of m

ass social m
ovem

ents and 
third political parties (e.g., Populist, L

abor, Suffragette, and Socialist), posed 
a potential threat to the dom

inant political and social order, and noncitizen 
voting w

as gradually elim
inated state by state. T

he anti-im
m

igrant backlash 
at the turn of the tw

entieth century and w
artim

e hysteria during W
orld W

ar 
I led to the elim

ination of this long-standing practice. 6 
Im

portantly, noncitizen voting w
as abolished at the sam

e tim
e that other 

restrictive m
easures w

ere enacted by elites, including literacy tests, poll taxes, 
felony disenfranchisem

ent law
s, and restrictive residency and voter regis-

tration requirem
ents—

all of w
hich com

bined to disenfranchise m
illions of 

voters. V
oter participation dropped precipitously from

 highs of nearly 80 
percent of the voting-age population in the m

id- to late nineteenth century 
dow

n to 49 percent in 1924. A
dditional legislation drastically reduced the 

flow
 of im

m
igrants into the U

.S. and lim
ited the proportion of non–W

estern 
E

uropean im
m

igrants. It is revealing—
but not coincidental—

that im
m

igrant 
voting has been buried in the annals of A

m
erican history.

T
he notion that noncitizens should have the vote is older, w

as practiced 
longer, and is m

ore consistent w
ith dem

ocratic ideals than the idea that they 
should not. D

uring 188 of the 231 years of U
.S. history, citizens have had 

the right to vote som
ew

here in the country. N
oncitizen voting is not the 

exception to the rule; exclusion of noncitizens from
 the vote is the anom

aly. 
C

uriously, this aspect of dem
ocratic participation has been eviscerated from

 
our national m

em
ory. If noncitizen voting w

as com
m

on and effective, w
hy 

w
as it elim

inated?
T

he short answ
er is fear; fear of others w

ho w
ere different. D

om
inant 

groups in particular felt threatened by new
com

ers w
ho held different political 
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view
s, practiced different religions, spoke different languages, and w

ere not 
seen as “w

hite” in the taxonom
y of the day. T

he new
com

ers w
ere often seen 

as “inferior.” 
Im

m
igrant voting w

as rolled back in stages, usually at tim
es of som

e inter-
nal conflict or w

ar. For exam
ple after the French R

evolution, the influx of 
radicals put fear into Federalists w

ho thought such radicals m
ight turn the 

tide in elections. D
uring and after the W

ar of 1812, fear of foreign enem
ies 

led to roll back in a few
 states. N

ew
 York w

as one of the first states to elim
inate 

noncitizen voting, follow
ed by C

onnecticut, and M
assachusetts. A

dditional 
federal legislation drastically reduced the flow

 of im
m

igrants into the U
.S. 

and lim
ited the proportion of non-W

estern E
uropean im

m
igrants. Taken 

together, these developm
ents lim

ited dem
ocratic politics and progressive 

possibilities in the U
nited States. B

y 1926, im
m

igrant voting w
as history. 

E
xclusion and its C

onsequences
Today, about 25 m

illion adults can’t vote because they are noncitizens. In 
N

ew
 York State, one out of every ten residents is unable to vote due to citi-

zenship status. In N
ew

 York C
ity, 1.3 m

illion adults or 22%
 of the total, are 

restricted. T
he sam

e is true of other states and locales in the U
.S. In m

any 
districts, one quarter to one half of all residents are noncitizens w

ho cannot vote. 
T

his rivals the political exclusion of w
om

en before 1920, A
frican A

m
ericans and 

other m
inorities—

including L
atinos—

before 1965, and 18-year-olds before 
1971. Today, w

e view
 these exclusions as sexist, racist and ageist. B

ut the 
exclusion of noncitizens is not as com

m
only seen in the sam

e light. 
Im

m
igrants—

the m
ajority of them

 L
atinos—

w
ho are not U

.S. citizens are 
om

nipresent: they are teachers, students, firefighters, police officers, stock 
brokers, shopkeepers, nurses, doctors, sports players, m

ovie stars, m
usicians, 

construction w
orkers, gardeners, nannies, w

orkers of every kind, and neighbors 
w

ho live in every state, city, and suburb, and nearly every tow
n in the U

nited 
States. T

hus, noncitizens behave in m
uch the sam

e w
ays as citizens but they 

possess few
er rights and benefits. 

Im
m

igrants are here to stay and their num
bers w

ill only increase, according 
to projections by the U

.S. census. C
ontrary to popular belief, im

m
igrants pay 

m
ore in taxes than they receive in public expenditures. T

he N
ational R

esearch 
C

ouncil of the N
ational A

cadem
y of Sciences reported that im

m
igrants typi-

cally pay about $80,000 m
ore in taxes over the course of their lifetim

es than 
they receive in federal, state, and local benefits. Im

m
igrant households pay an 

estim
ated $133 billion in property, sales, and incom

e taxes to federal, state, 



112    LA
TIN

O
 IM

M
IG

RA
TIO

N
 PO

LIC
Y

and local governm
ents. In N

ew
 York, for exam

ple, im
m

igrants pay 15.5 percent 
of all taxes collected by the state, although they com

prise only 12 percent of 
the total population.

M
ost im

m
igrants w

ant to becom
e U

.S. citizens, but the average tim
e it 

takes to naturalize is eight to ten years, largely due to bureaucratic red tape. 
In addition, not all im

m
igrants are eligible to becom

e U
.S. citizens today, 

unlike earlier tim
es w

hen alm
ost everyone w

ho cam
e to the U

.S. w
as able 

to naturalize because doing so w
as a m

uch easier and faster process. A
s non-

citizens im
m

igrants suffer social and econom
ic inequities, in part because 

policym
akers can ignore their interests. E

lected officials deliberately ignore 
non-citizens because they cannot vote. T

his m
akes perfect sense. A

fter all, 
elections are about w

ho gets the m
ost votes. 

R
estoring im

m
igrant voting rights w

ould help m
ake representatives and 

governm
ent m

ore responsive and accountable to all the people. It w
ould help 

reverse current inequities and m
ake our political system

 m
ore dem

ocratic.

A
rgum

ents against Im
m

igrant V
oting, and C

ounter A
rgum

ents 
C

itiz
en

sh
ip

 F
irst, V

otin
g
 R

ig
h
ts S

econ
d

O
pponents of noncitizen voting raise several objections. T

he m
ost com

-
m

on is that im
m

igrants already have a m
eans of obtaining voting rights: 

by becom
ing citizens. D

aniel Stein, E
xecutive D

irector of the Federation 
of A

m
erican Im

m
igrant R

eform
, a W

ashington D
.C

. based organization 
that supports stricter im

m
igration controls, puts it in stronger term

s: “N
o 

one should be given the franchise w
ithout taking the P

ledge of A
llegiance.  

If you divorce citizenship and voting, citizenship stops having any m
eaning 

at all.”
7 

M
ost im

m
igrants w

ant to becom
e U

.S. citizens. B
ut the average tim

e it 
takes to becom

e a citizen is eight to ten years, or longer. Further, despite their 
desire to naturalize, m

any im
m

igrants are not eligible. It used to be m
uch eas-

ier, faster, and cheaper to becom
e a U

.S. citizen. T
his is not the case anym

ore.
Instead of diluting the concept of citizenship, im

m
igrant voting can 

enrich citizenship by encouraging im
m

igrants to participate in the political 
life of their com

m
unities. 

R
ather than underm

ining dem
ocracy, im

m
igrant voting w

ill lead to m
ore 

robust policy m
aking and produce m

ore dem
ocratic political outcom

es. 
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N
on

citiz
en

s D
o N

ot H
a
ve A

m
erica

n
 In

terests a
t H

ea
rt

A
nother objection raised by opponents of noncitizen voting is that since 

noncitizens have not sw
orn a loyalty oath to the U

.S., they cannot be trusted 
to vote in the best interests of this country. O

pponents also contend that 
noncitizen im

m
igrants w

ill vote their ow
n interests or those of their country 

of origin. O
stensible proof of an im

m
igrant’s com

m
itm

ent and loyalty to 
the U

.S. w
ould be their naturalization. A

gain, voting rights should not be 
granted w

ithout citizenship. 
P

roponents of this argum
ent ignore the fact that people born in the 

U
nited States are not required to sw

ear allegiance to the C
onstitution. 8 N

ot 
only is it flaw

ed to assum
e that native born residents are intrinsically “loyal” 

but it is equally untrue that noncitizens are not “loyal.” In addition, this argu-
m

ent overlooks that im
m

igrants are, in fact, already com
m

unity m
em

bers. A
 

m
easure of noncitizen com

m
itm

ent and loyalty is evident in their choice of 
com

ing to the U
nited States, and perhaps m

ore tellingly, in their continued 
presence here. N

oncitizens dem
onstrate their com

m
itm

ent and loyalty daily, 
such as in participating in voluntary organizations or opening a sm

all busi-
ness. To m

ake their right to participate in the m
anagem

ent of public affairs 
dependent upon renouncing citizenship to their hom

e country—
w

hich 
m

ight preclude their right to return or to hold property there—
am

ounts to 
a denial of their rights.

N
on

citiz
en

s L
a
ck

 S
u

ffi
cien

t K
n

ow
led

g
e to M

a
k
e In

form
ed

 D
ecision

s

A
nother argum

ent opponents m
ake is that noncitizens lack sufficient know

ledge 
of and feeling for A

m
erican political institutions and issues to m

ake inform
ed 

voting decisions. In order to vote, no A
m

erican citizen is required to be 
know

ledgeable about anything except w
hen and w

here to do so. M
oreover, 

requiring know
ledgeability is sim

ilar to requiring literacy or even ideological 
affinity to exclude people from

 voting. In any event, the “education” that voters 
need to participate often occurs in the few

 w
eeks and m

onths before an elec-
tion, not years prior, and is all too often done by the m

edia and candidates 
anyw

ay. Further, one could argue that because non-citizens have chosen this 
country rather than being born into it, and are in the process of learning its 
language and culture, they often pay m

ore attention to the events around 
them

 than m
any disaffected citizens do. Foreign-language television, radio, 
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and new
spapers in m

any im
m

igrant com
m

unities keep people up to date on 
politics here as w

ell as abroad. B
ut this is beside the point. T

he crux of the m
atter 

is not w
hether noncitizen im

m
igrants are m

ore or less know
ledgeable about 

A
m

erican politics than the native-born but rather that since citizens do not 
have to m

eet a know
ledgeability test, neither should anyone else. 

N
on

citiz
en

s C
ou

ld
 In

fl
u

en
ce O

u
tcom

es of C
on

ten
tiou

s P
olicy D

eb
a
tes 

O
pponents of noncitizen voting also argue that noncitizens w

ould tip the 
political balance in a state or com

m
unity by voting in their ow

n interest. For 
exam

ple, noncitizens could vote to grant state public assistance to undocu-
m

ented people, or perm
it bilingual instruction in the public schools.

W
hile it m

ay be true that m
any noncitizen im

m
igrants m

ight vote for 
such policies, native born citizens also vote their ow

n interests. B
oth groups, 

how
ever, are not hom

ogeneous. It is not exactly clear how
 noncitizens w

ould 
actually vote and w

hat im
pact they w

ould actually have on the political bal-
ance of pow

er. Indeed, this is an area that requires m
ore research. T

here is 
som

e evidence that the voting patterns of new
ly naturalized U

.S. citizens—
as 

w
ell as noncitizen voting in E

urope—
produce only m

odest shifts in the bal-
ance of pow

er. 9 H
ow

ever, new
ly naturalized im

m
igrants do tend to be m

ore 
sym

pathetic tow
ard other noncitizen im

m
igrants than native born citizens. 10 

O
n the other hand, the enfranchisem

ent of im
m

igrant voters could invigo-
rate electoral dynam

ics and produce a general increase in dem
ocratic participa-

tion of all classes of voters. Indeed, social and political conflicts m
ight be able 

to be w
orked out at the ballot box instead of on the streets. T

his w
as one of the 

argum
ents used in N

ew
 York’s cam

paign to extend voting rights to noncitizens 
in the early 1990s. T

his occurred at a tim
e w

hen protests and rioting sw
ept 

through W
ashington H

eights, a largely D
om

inican com
m

unity. T
hese events 

propelled a tw
enty-four m

em
ber Task Force on N

ew
 A

m
ericans in the N

ew
 

York State A
ssem

bly to introduce legislation that w
ould have enabled m

unici-

9 
Lo

u
is D

eSip
io, “Bu

ild
in

g
 A

m
eric

a
, O

n
e Perso

n
 a

t a
 Tim

e: N
a

tu
ra

liza
tio

n
 a

n
d

 Po
litic

a
l 

Be
h

a
vio

r o
f th

e
 N

a
tu
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lize

d
 in
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o

n
te

m
p

o
ra

ry A
m

e
ric

a
n

 Po
litic

s,” in
 E Plurib

us Unum
?: 

C
o

ntem
p

o
ra

ry a
nd

 H
isto

rica
l Persp

ectives o
n Im

m
ig

ra
nt Po

litica
l Inco

rp
o

ra
tio

n
, e

d
ite

d
 

b
y G

a
ry G

e
rstle

 a
n

d
 Jo

h
n

 M
o

lle
n

ko
p

f (N
ew

 Yo
rk: Ru

sse
ll Sa

g
e

 Fo
u

n
d

a
tio

n
, 2001); 

Lo
rra

in
e

 M
in

n
ite

, Je
n

n
ife

r H
o

ld
a

w
a

y a
n

d
 Ro

n
a

ld
 H

a
yd

u
k, “Th

e
 Po

litic
a

l Pa
rtic

ip
a

tio
n

 
o

f Im
m

ig
ra

n
ts in

 N
ew

 Yo
rk,” in

 In
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efen
se o

f th
e A

lien
, Vo

lu
m

e
 23 (N

ew
 Yo

rk: C
e

n
te

r fo
r 

M
ig

ra
tio

n
 Stu

d
ie

s, 2001).

10 M
in

n
ite, H

o
ld

a
w

a
y a

n
d

 H
a

yd
u

k, “Th
e Po

litic
a

l Pa
rtic

ip
a
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n

 o
f Im

m
ig
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n

ts in
  

N
ew

 Yo
rk...”
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palities to extend voting rights to noncitizens. 11 In the case of N
ew

 York, a 
m

ulti-racial coalition of legislators and advocates sponsored the legislation. 

G
ra

n
tin

g
 N

on
citiz

en
s V

otin
g
 R

ig
h
ts W

ou
ld

 In
crea

se E
lection

 F
ra

u
d

O
pponents of noncitizen voting raise another objection: they contend that 

allow
ing im

m
igrants to vote w

ould open doors to electoral fraud. C
ritics 

argue that unethical im
m

igrants or dishonest politicians m
ight use corrupt 

voting practices to com
prom

ise the integrity of the ballot. 
T

his argum
ent assum

es that noncitizen im
m

igrants are m
ore likely to be 

bought or sold than citizens. Yet, there is little hard evidence of voter fraud 
on their part, both historically and contem

porarily. 12 Furtherm
ore, strong 

anti-fraud m
easures are already in place that can detect and deter fraud. To 

be sure, there are practical adm
inistrative problem

s of m
anaging the sim

ulta-
neous registration and voting of different classes of electors w

hile preventing 
potential double voting or other fraud. B

ut this is not an insurm
ountable 

problem
. Jurisdictions can require voters to provide identification at poll 

sites and/or during the registration process. A
lso, voting could be restricted 

to legally adm
itted noncitizens w

ho have been residing in a jurisdiction for a 
certain period of tim

e (such as A
m

herst, M
assachusetts did; C

am
bridge and 

tow
ns in M

aryland extended voting rights to all noncitizens).
T

hankfully, existing system
s that allow

 noncitizens to vote illustrate 
the viability of such reform

s. For exam
ple, T

akom
a P

ark, M
aryland, allow

s 
all 

noncitizens—
legal 

perm
anent 

residents 
and 

undocum
ented 

im
m

i-
grants—

to vote in local elections. M
aryland’s election adm

inistrators keep 
tw

o separate lists: one for both citizens and noncitizen voters to vote in 
local elections; and a separate list for citizens to vote in state and national  
elections. E

lection adm
inistrators have developed tw

o types of voter reg-
istration form

s and use them
 to draw

 up the tw
o different lists. For local 

elections—
w

here both citizens and noncitizens vote—
the clerks m

erge the 
tw

o lists. In this w
ay, the only people w

ho know
 citizens from

 noncitizen 
voters are the election clerks. From

 the vantage point of an observer all 
voters look the sam

e. A
fter a local election, how

ever, noncitizen voter cards 
are rem

oved from
 the voter lists and kept separately. O

nly citizens appear 

11 ib
id

.

12 Ro
n

 H
a

yd
u

k, “N
o

n
-C

itize
n

 Vo
tin

g
: Pip

e
 D
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a
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 o

r Po
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ew

 Yo
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ru
m

M
a
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stitu
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, 2002. h
ttp
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w

w
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m

m
a
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stitu
te

.o
rg

/lib
ra

ry/a
rtic

le
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h
p

?ID
=5519;

Lo
rra
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 M
in

itte
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n
d
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a

vid
 C

a
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h
a

n
. “Se

c
u
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n

a
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f Ele
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etw

o
rk fo

r Id
ea

s a
n

d
 A

c
tio

n
, 2003. (<w
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on the voter lists for elections of state and federal offices. E
urope also  

provides viable exam
ples. 13 

R
estoring Im

m
igrant V

oting R
ights

N
ew

 York C
ity w

as the first m
ajor city to restore noncitizen voting rights 

in 1969, w
hen N

ew
 York State established com

m
unity school boards, w

hich 
allow

ed noncitizens to vote and run in com
m

unity school board elections. 
In 1988, C

hicago changed is law
 to allow

 noncitizens to vote in school elec-
tions; during the 1980s and 1990s, six tow

ns in M
aryland m

oved to allow
 

noncitizen voting in all local elections. 
C

am
paigns to restore im

m
igrant voting rights have been launched in a 

dozen cities and states from
 coast to coast over the past decade, including in 

N
ew

 York C
ity; W

ashington D
.C

; C
am

bridge and A
m

herst, M
assachusetts; 

Portland, M
aine; San Francisco and L

os A
ngeles, C

alifornia; M
iam

i, Florida; 
M

innesota; C
onnecticut; N

orth C
arolina; Texas; N

ew
 Jersey; and W

isconsin.
T

he m
ovem

ent to expand voting rights is not particular to the U
.S.; it is a 

global phenom
enon. M

ore than forty countries on nearly every continent allow
 

resident noncitizens to vote at various levels in the host countries’ elections, 
w

ith m
ost countries adopting such legislation during the past three decades. 

A
ll N

ew
 Yorkers w

ould benefit from
 the political inclusion of noncitizen 

im
m

igrants. W
e all have interests in safe streets, good schools, affordable 

housing, health care, and good jobs, w
hether new

com
ers arrive from

 D
ela-

w
are or the D

om
inican R

epublic. W
e are a stronger society w

hen everyone 
participates because w

e all benefit w
hen decisions are m

ade dem
ocratically. 

N
on citizen voting w

ould help insure that governm
ent is truly representa-

tive, responsive, and accountable to all its m
em

bers. 
 13 Ja

n
 Ra

th
,“Vo

tin
g

 Rig
h

ts,” in
 Th

e Po
litic

a
l Rig

h
ts o
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estern
 

Eu
ro
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e

, e
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d
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y H

e
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ry Zig
 La

yto
n

  (N
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u

ry Pa
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D

a
vid

 Ea
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st 28-31, 2003.
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